
DEPARTMENT OF THE ARMY PAMPHLET 27-1 00-85 

MILITARY LAW 
REVIEW 
VOL. 85 

Symposium on Adminirtrat ive and 
Civil Law: Introduction 

ARTICLES 

Probate and the Mil i tary: 
What's I t  A l l  About? 

Withholding of State and Local 
Income Taxer f rom Mi l i tary  Poy 

Possible Constitutional Limitations on 
Congressional Authority to Reduce 

Mi l i tary  Pay Retroactively 

Unplanned bu t  Imperative: 
The Origins of the Judge Advocate 

General's Civil Authority 

BOOK REVIEWS 

THESIS ABSTRACTS 

PUBLICATIONS RECEIVED AND BRIEFLY NOTED 

INDEX 

HEADQUARTERS, DEPARTMENT OF THE ARMY SUMMER IP79 





MILITARY LAW REVIEW (USPS 462-1301 

EDITORIAL POLICY: The M i l i t a r y  Laic Revtex provides a 
forum for those intererted in military law to share the products of 
their experience and research. Writings offered far  publication 
should be of direct concern and impart in this area of scholarship, 
and preference will be given to those writing8 having lasting value 
as reference materials for the military lawyer 

The .Military Laic Review does not purport to  promulgate De- 
partment of the Army policy or to be in any aense directory. The 
opinions reflected in each writing are thaae of the author and do not 
necessarily reflect the views of The Judge Advocate General or any 
governmental agency. Masculine pronouns appearing in the pam- 
phlet refer to both genders unless the context indicates another use. 

SUB?IIISSIOXS OF WRITISGS: Articles, comments, recent de- 
velopment notes, and book reviews should be submitted in dupli- 
cate, double spaced, to the Editor. M i l i t a r y  Lax Revzex, The 
Judge Advocate General's School, U.S. Army, Charlattesville, Yir- 
ginia 22901. Footnotes should be double spaced and appear a8 a 
separate appendix at the end af the text. 

Citations should conform to the Cncform S y s t e m  of Ci ta t im  (12th 
edition 1976) copyrighted by the Columbia. Haward ,  and University 
qf Pennsyluanza Law Reuiews and the Yale Low Journal. 

EDITORIAL REVIEW: The Editorial Board of the Military 
Laic Remex consists of specified members of the staff and faculty of 
The Judge Advocate General's School. Membership af the Board 
varies with the subject matter areas of writings considered by the 
Board. 

The Board will evaluate all material submitted for publication. In 
determining whether to publish an article, comment, note, or book 
review the Board will consider the item's substanli\w accuracy, 
comprehensiveness, organization, clarity, timelinesss, originality, 
and value to the military legal community. There is no minimum or 
maximum length requirement. 

When a nri t ing is accepted for publication, a eapy of the edited 
typescript v i l l  be provided to the author for prepublication ap- 

I 



proval. Hoiuever. minor alterations may be made in subsequent 
stages of the publication process without the approval of the author. 
Because of contract limitations, neither galley proofs nor page 
proofs are provided to authors. 

Italicized headnotes, or summaries, are inserted s t  the beginning 
af most writings published in the Rei'ie,'. after the authors' names. 
There notes are prepared by the Editor of the R e r t e a  8s an aid to 
readers. 

Reprints of published wir ings  are not available. However, au- 
thors receive complimentary copies of the ISSUE in which their  
writing8 appear. ddrlitional copies are u~ual ly  availabie in limited 
quantitiea. There may be requested from the Editor of the R e v m  

SUBSCRIPTIONS AND BACK ISSUES.  Interested persons 
should contact the Superintendent of Documents, United States 
Government Printing Office, Washington. D.C.  20402, for subscrip- 
tions. Subscription price. $7.65 a gear, $1.96 for single copies. 
Foreign subscription, $9.60 per year. Back issues are available for 
militarb personnel through the L.S. Army AG Publications Center,  
2800 Eastern Blvd.. Baltimore. MD 21220 

R E P R I S T  PERMISSIOK: Contact the Editor,  .Wilitary Laic 
R e u w .  The Judge Advocate General's School. Charlotterville. Vir- 
ginia 22901. 

.!4ilttnry L a ~ i  Remeic articles are indexed in the Adcarice Bib- 

of C u n a i i i  Lrgal P r i i a d i e a l s ,  

vie,? index 1s i d u m e  81 thereof That index 1s aupplemented in  later 
V0I""ES. 

This issue of the Reciru. mag be cited 85 .Mil L Rrc (number of 
page) (1979). 



Pamphlet HEADQUARTERS 

KO 27-100-85 \ 
! DEPARTMEST OF THE ARMY 

Washingan,  D C , Summer 2079 

MILITARY LAW REVIEW-VOL. 85 

Tztle Page 

Symposium on Administrative and Civil 
Law Introduction 

Majar Percival D. Park . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

ARTICLES: 

Probate and the Military: What's I t  All About? 
Major Steven F. Lancaster . ,  . , , , , , , , , , , , , , , , , , , , , , . , , , , 5 

Withholding of State and Local Income 
Taxes from Military Pay 

Lieutenant Colonel David C. Cummins . , , , , , , , , , , . , , , , , , 85 

Possible Constitutional Limitations on Conpessional 
Authority to Reduce Militarr Pay Retroactively 

Captain Stephen D. P e t e r s e n , ,  , , , , , , , , , , , , , , , , , , , , , , , , 111 

Unplanned bur Imperative: The Origins of the 
Judge Advocate General's Civil Authority 

Captain Michael Hoffman , , , , , , , , , , , , , , , , , , , , , , , , , , , , 129 

BOOK REVIEWS: 

Crisis in Command 
Lieutenant Colonel John Schmidt 111. .  . . . . . . . . . . . . . . . . . .  139 

Reference far Labor Laws in Western Europe 
Major Dennia F. Coupe , , , , , , , , , , , . , , , , , , , , , , , , . , , , , , , , , , 143 

Racial Discrimination and Military Justice 
Colonel John S. McInerny , . , , , , , , , , , , , , , , , , , , , , , , , . , , 147 

Confession and Avoidance 
Captain(P1 Joseph A.  Reh?ansky . . . . . . . . . . . . . . . . . . . . .  166 

iii  



Page 

159 
Big Story 

Captain Van >I. Davidson . . . . . . . . . . . . . . . . . . . . . . . . .  

ABSTRACTS O F  R E C E N T  GRADUATE (ADVANCED) 
CLASS THESES . . . . . . . . . . . . . . . .  169 

PUBLICATIONS RECEIVED AND BRIEFLY SOTED . , 177 

INDEX FOR VOLLXE n j .  . . . . . . . . . . . . . . . . . . . . . . . . . .  191 



SYMPOSIUM ON ADMINISTRATIVE AND CIVIL 
LAW: INTRODUCTION 

In this volume the .Military Law Review continues the series of 
symposia on specialized areas of military law which commenced with 
volume 80. With this volume, also, one cycle of those symposia has 
been completed: Each of the four major areas of military law- 
criminal law, contract Ian, international law, and now administra- 
tive and civil law-has been the subject of at least one volume of the 
ReuieiL,. 

The label "administrative and eivil law" encompasses two sepa- 
rate but overlapping areas of law. Administrative law  concern^ the 
internal functioning of the  government,  while eivil law (in a 
common-law context) focusses an the private interests and transac- 
tions of individuals. The articles in the present volume deal primar- 
ily with various aspects of civil law as it affects particularly military 
personnel and their dependents. Subject to availability of suitable 
articles or other writings, the Military Law Review may present a 
volume on administrative law during the next year. Thus, the pres- 
ent volume may be considered the first part  of a nonconsecutive 
two-part symposium on administrative and civil l a w  

The first  two articles in this i swe  deal with problems of taxation 
peculiar to military service. These articles should be helpful par- 
ticularly to legal assistance officers. However, they will be of inter- 
est also to every military attorney interested in rational, far-sighted 
family financial planning. 

Major Lancaster's article discusses the probate laws of the vari- 
ous s t a t e s ,  and the  e f fec ts  these  laws can have on mi l i ta ry  
families with property and citizenship scattered among several 
Btates. The article is supplemented by extensive appendices setting 
forth information about will execution requirements and related 
matters,  state by state.  
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Shifting our attention from estate planning to wa)a and means of 
holding anto current income, Lieutenant Colonel Cummine discusses 
legislation of the past few years which has made possible the a i t h -  
holding af atate and local taxes from military pay. As in the case of 
probate, income tax liability can be a complex and confuaing matter 
because of doubt concerning an individual's s ta te  of residence, 
domicile, or citizenship. Colonel Cummins concludes with a recom- 
mendation that individuals take affirmative s t e w  to clarifr their re- 
sidence if any doubt exista. 

In  addition to taxation, there ma] be other ways in nhich militari 
income might be reduced. Captain Petersen discusses the case o l  
17nited States c. Lariarioff, in which certain servicemembers com- 
plained that they were improperly denied variable reenlistment 
bonuses. The Supreme Court agreed with them, in  a decision 
handed donn in 1977. Captain Petersen asks whether the Court 
based this decision on a perceived denial of fifth amendment due 
process. He answers his own question in the negative, concluding 
that the decision was consistent with the real though unarticulated 
intention of Congress. 

In  the early decades o i  United States history, the judge advocates 
general were concerned on15 with matters of m i l i t q  justice and 
discipline. H o a  did they come to be advisors on a seemingly limit- 
less range of questions within the scope of administrative and civil 
law? Captain Hoffman describes this process of bureaucratic ero lu-  
tion in a short article built upon official correspondence and other 
documents issued betiwen 1851 and 1880. 

We are fortunate in having, in addition to the four articles de- 
scribed abore, five book reviews, all of which relate in  Some uay  to 
the theme of this issue. Lieutenant Colonel Schmidt reviews Crk t s  
i x  Commeiid-.Mismanagement zn the Amiy, dealing with defects 
in American military leadership brought out by the experiences af 
the Vietnam war. Major Coupe examiner a treatise which could be 
helpful to labor law advisors assigned t o  United States  Army, 
Europe. Colonel McInerny comments on a study of the possible evi- 
dences and eiieeta of racial discrimination on the administration of 
military justice within the Marine Corps: an example of one of the 
many points a t  which adminietrative and civil law, concerned with 
equal opportunity, makes contact with other areas of law such a8 
military justice. CoizfeeSsio>i o f i d  Avoidance. reviewed by Cap- 
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tain(P) Rehyansky, 1s the autobiography of Leon Jaiuorski, who, 
best known for hie role as &'atergate prosecutor, served a? a judge 
advocate many years ago. working on the Suremberg cares after 
World War 11. Finally, Captain Davidson revieas Big Story,  an ac- 
count of slanted n e w  coverage of the Tet offemiie of 1968. and he 
offers some observations concerning the problems of restricting 
n e w  reporting in future wars 

Administrative and civil laii covers a vide range of subjects in- 
deed. and this is shown bg the diversity of topics discussed in the 
writings which comprise this symposium issue. 

PERCIVAL D. PARK 
Major, JAGC 
Editor, .Military Low Rebiex 
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PROBATE AND THE MILITARY WHAT'S IT ALL 
ABOUT?* 

Major Steven F. Laneaster** 

Zr this article. M a p r  Lalieaster reviews the probate 
laws of the various StQteS in light of the peculiar prob- 
lems faced b y  military famil ies ,  who routinely have di-  
wrs i t y  of citirenship rtthin m e  family, and property 
scattered over seveml states. 

Appended to the article w e  tabulor anQ/yseS of there-  
gutrements of the uanous States for d t d  execution of 
wi l ls .  and related matters, for the use of legal assistance 
oflteers engaged zn estate planntng. 

I. INTRODUCTION 

Judge advocate officers serving as legal assistance officers are 
often asked by their clients to explain probate and to help them 
avoid it. At the same time many clients are concerned with the  val- 
idity of their wills and the effect that  being in the Amed Forces has 
on their  ability t o  determine the distribution of their ameta a t  
death. The answers to these questions are not aluays easily or 
quickly reached. 

~ ~~ 

* T h e  opiniana and m n c i u m n %  erprebsed in this article are fhoee of the  author 
and do not neeesrarily refleet the v i e w  of The Judge  Advocate General's School. 
the Department of the Army, or m y  other governmental  agency. 

=*  JAGC. U S Army. Instructor and ~ e n m  ~nsiruefor, Administrative and Civi l  
Law Division. The Judge Advocate Generaps School, Chariortesviiie, V i rpn ia ,  
1975 LO preaent Former chief trial counsel. Offlee of rhe Staff Judge Advocate, 
Headqunrrers, 26th Infantry Division, Sehofleid Barracks,  H a w a i i ,  1972.76. 
B.B A , 1967. Uniuersty a i  S a t r e  Dame. J D.,  1970, Indiana Univeraity School a i  
Law Completed 24th Advanced IGmdunteI Course, 1975, The Judge Advocate 
Generais School Member of the Bars of Indiana, the United S ta tes  Army Court 
of Miiitar) Revieu. the  United S ta tes  Distncf Court lor the Southern Distrlet of 
Indiana, and the United S la tes  Supreme C o u r t  Author of Disruption in the 
Courtmom' The T,avbicsomr De/mdoni. 75 Mil L Rev. a5 l1977l 
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In answering this type of inquiry the legal assistance officer must 
decide what probate law6 apply to his client's estate, whether pro- 
bate will be required, with what will-execution laws the client muet 
comply, how probate will affect the client's estate,  and what he can 
do to help his client to avoid probate or to make it as simple a pro- 
cedure as possible.. 

The purpose af this article is to aid legal assiatance officers in 
answering their clients' questions about probate and wills. This is 
accomplished by reviewing the law of wills and the law of probate, 
aummarizing the various state laws governing them, and proposing 
a standard procedure for will execution. The purpose and effect of 
the Uniform Probate Code i d 1  be discussed and a recommendation 
for simplifying will and probate law as related to military personnel 
will be offered 

In pursuing the above purposes the reader is asked to consider 
the following words of Mr. Justice Holmes: 

I t  is revolting to have no better reason for a rule of law 
than that so it was laid down in the time of Henry IV. I t  
is still more revolting if the grounds upon which it was 
laid down have vanished long since, and the rule simply 
persists from blind imitation of the past.' 

11. IN THE BEGINNING 

A legal assistance client who asks about probate ia usually in the 
process of having a will prepared. I t  is also a t  this time that the 
legal assistance officer becomes concerned about the vanou8 state 
will and probate laws. For these reasons the problems surrounding 
wills and will drafting will be discussed first. 

A .  HISTORY OF WILLS 

The use of a will a8 a means of disposing of title to property, both 
real and personal. s t  death, develdped as a part  of the English 

L H o l m e ~ .  T h e  Pnrh of the Lau.  10 Harr L R e i  469 11897). 
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common law. It8 modern development can be traced back to the 
English Statute of Frauds.% The Statute of Frauds required a n r i t -  
ten will ta dispose of title to land but not to dispose of personal 

Some one hundred fifty years later the English Wills Act 
was enacted.' This statute set forth the procedural steps necessary 
to fallow in preparing B will disposing not only of real property but 
also of personal property.s 

All fifty states have passed legislation which generally follows the 
basic procedural rules outlined in the English Statute of Frauds and 
the Wills Act.B The word "generally," as used above, eorrectly de- 
scribes the problem created by each state passing its own legislation 
which sets out the requirements for a valid will. The statutes vary 
substantially from state t o  state as to testamentary capacity, age of 
testator, type of will, number of witnesses, and availability of self- 
proving elauses. 

B .  PROBLEM CREATED 
Because of variations in state statutory requirements for execu- 

tion of a valid will, the following question is often asked: IB the will 

" E  Seoles & E Halback, Jr , P r o b l e m s  o,id M a t r ~ i o l s  07% Decedrnfr' E s t a l r s  oiid 
Tmats 100 (2d ed 1973). 
>Statute of Frauds. 1617. 29 Car. 11. c 3. SIC. Y. uhich reads as io1lou.a' 

I A l l l  devises and bequests of any landa 01 fenemenla. devisable either 
b i  force o i  the stature of wills, or bv this s ta tu te ,  01 bv ioree o i  the 
Custom o i  Kent.  or the e u m m  of any borough. or an) other particular 
cu~tom. shall be in wnfmg. and signed by t he  part) 80 devisine the 
same. OT by i n m e  other person I" his presence and by his express dwee- 
f i o m  and shall be arrested and subscribed in the  presence of the said 
devisor by th ree  or four credible witnesses, or e k e  they shall be utfeily 
void and af n m  lslel efieet 

' E  Scoler & E Halback. Jr . supra note 2 ,  a t  100 

l W ~ l l e  Act 1831, 7 W m  1 7  and 1 Vicf , c 26. see 1X. ah ich  atarei in relevant 
oar,. 

INlo will shall be valid unlers it shall be i n  writ ing and executed ~n man- 
ml( hereinafter mentioned. [ tha t  I I  t o  ~ a y . 1  i t  shall be signed at the Foot 
or End thereof by the Testator, or by some other Person in hia Presence 
and by his Direction. and sueh ~ i g n a i u r e  shall be made OT acknoxledged 
by t h e  T e s t a m  i n  the Preaenee of Two 01 Mars Witnesses present a t  the 
same Time. and sueh W i i n e s ~ e s  shall attest  and shall bubrcribe the Wil l  
m the Presence a i  the Testator. but no Form of Aitebfatmn ahall be 
necessary. 

'E Scales & E Halbaek. Jr ,supra note 2, at  100, where lr IS stared, ''except tha t  
all American ~ f s f u f e ~  l ike the English Villa he r .  treat real and peraanal propert) 
alike 60  far 86 afteared will8 are concerned." 
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I am now- executing going to be valid in my domiciliary state,  in all 
states, or only in this state?' The answer to this question is critical 
when it is considered what is meant by probate. A more detailed 
discussion of probate is given later in this article; but for now, let it 
suffice to say that the first step in a probate proceeding is to deter-  
mine the validity of any existing will. 

The common law rule is to determine the validity of a uill dis- 
posing of land based on the law of the situs of the lands and the 
validity of a will disposing of personal property based on the law of 
the decedent's domicile a t  death.g The consequence af this common 
law rule is graphically illustrated in the ease of French u .  Short.'O 
In that case the decedent w a ~  a Florida domiciliary when he died, 
awning real and personal property in both Virginia and Florida. He 
left a holographic will" which the Florida court refused to admit to 
probate because it did not meet the requirements of the Florida 
Statute of Wills. The same holographic will was offered for probate 
in Virginia and accepted by the court in probate to determine the 
disposition af the real estate located in Virginia. Under Virginia law 
the holographic will wa8 a valid will. The court in Virginia did not 
admit the holographic will for the purpose of determining the dispo- 
sition of Dersonal DroDertv located in Vireinia. ruling that Florida . . "  
lau governed the validity of a will disposing of personal property of 
B domiciliary of Florida. 

This case points out the uncertainty which the common lau rule 
creates for a military testator who is domiciled in one state,  lives in 
another state,  and ovns land in still another. To insure that a s e n -  
icemember's will meets the statutory requirements to be accepted 
as valid and admitted into probate, the legal assistance officer m u t  
h a w  in what state the servicemember is domiciled, the location of 
any real property, and the State in which the servicemember is as- 

,L Averill. Vnifarm Probate Coda I" B llufnhell 72 11978) 

'Restatement (Seeand) of Conflict of Lava see 239 (1971) "Rule 13 applicable IO 
quertions relating k eapaeify of person t o  make will, formal wlidit? of %ill re- 
quired form of will, and manner of exeevfian ' I d  , Comment a 

"207 Vn. 548, 151 S E Zd 3Ed (1966) 
""A Wll or deed written entirely by the testator 01 eranfor with his  D U ~  hand 
BlaeWs Laa Dictlanari 865 (Rev 4th ed 1968) 

Seolea & E. Halbaik, Jr.. ~upra note 2,  at  107 

8 
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signed. He must then check the laus of each of these states for 
executing wills and be sure to comply with them when preparing 
and executing the will. When this is accomplished he may then tell 
the servicemember, with some degree of confidence, where the will 
he has prepared and the servicemember has executed is valid and 
will be admitted into probate 

Appendix I consists of a table which summarizes the general pro- 
cedural rule8 required to execute a valid will in each state and the 
District of Columbia. Covered in the chart are requirements for age 
of testator, testamentary capacity, signature, and number af wit- 
nesses, and also where there is provision for a self-praving clause.12 
The table point8 out the differences in state l a w  for executing a 
will. Legal assistance officers can u8e this table as a starting paint 
in determining what is required to prepare and execute a valid will 
far servicemembers. 

Some states have modified the common law rule discussed above 
and simplified the problem. This has been accomplished by permit- 
ting a a i l i  ahich has been admitted to probate in another state to be 
admitted into probate in the local courts, if either of two conditions 
is satisfied. 

The will m m t  have been executed according to the statutory re- 
quirements of either the state where the will was executed, or the 
state of the testator's domicile a t  the time the will was executed.13 
Unfortnately, this does not appear to be the general rule found in 
most states,  and it should not be relied upon by the legal assistance 
officer in deciding what makes B will valid in a particular state.  

C. SUGGESTED WILL EXECUTION PROCEDURE 

From the above discussion it is apparent that  a legal assistance 
officer must know more than the formal requirements for executing 
a will in the state in  which he is practicing in order t o  prepare a will 

' 2 1 "  preparing the eharra found ~n the appendices m chis article, the author has 
relied not on1) on the individual state statutes but PIJD on t h e  ~urnmary a i  state 

"Wgo. S t a t  w e .  2-4-233 

statuteS round In 1 wliia. ~~t , T ~ .  c-nj  ion1 

9 
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valid for all purposes for a s e r v ~ c e m e m b e r . ~ ~  One approach to an- 
swering this question is by checking the laws of the states where 
the client is domiciled, irhere he oibns real property, and a-here he 
is stationed, as suggested in the proeeding section. and then taking 
care to comply with all af their will execution statutes. 

This procedure is time consuming because many rervicememberr 
0%” real property in several states. It 1s difficult because most legal 
awisstance officers do not have ready access to the will execution 
statutes of all 50 sts.tes. 

The folloeing will execution procedure is suggested as a more 
reasonable solution to the problem. This procedure complies mini- 
mally with the requirements of all i o  States. I t  is assumed that each 
client possesses the requisite mental capacity to make and execute a 
will. The procedure is as folioas: 

1. The legal assistance officer should obtain the servicemember’s 
age and check whether the minimum state age is met.15 

2.  The legal assistance officer should insure that  the s e n -  
icemember recognizes the need for a written will. 

3. The servicemember and three witnesses should be present at 
one time ui th  the drafter of the 

,‘E Sealer & E Halbaek. J r  m p m  nore 2. 81 10: 

) ) I n  all  fal lei except Alabama Neu Jersey. and Rhode Island. a serriee member 
u h a  i s  18 )ears of age ma) execute a ra l i d  w i l l .  To bequeath land ~n Alabama, the 
~ e r v i r e  member m u s t  be 19 )earl a t  age [Ala Code ut  43 s e e  43-1-21 To exe- 
cute B ulll In N e w  Jeraei 1S.J SLai Ann nee. 3 A 3-1 (Wear)) and 111 Rhode 
laland (R.1 Gen La*,& sec 33-6-21. the service member must be 21 years of age 

An rndiridual under 18 may execute B “ i l l  ~n Indiana (Ind Code aee 29-1-5-11 
or in Texan (Tex Prob Code Ann see  S i  1Vernon)l I f  he or she IS B member of 
the armed foreel A s e w i c e  member x h a  I S  married ma) execute a \ a h d  wl!. even 
if under the age of 18 I” Idaho lldaho Code see IS-2-501). Ioua  I I a u n  Code i e c  
633.2641. Maine (Me Rev Star. f i t .  18. i e ~  11, Sew Hampihire (I H. Rer Stsf 
Ann l e c  66 l ’ l ) ,  Oregon (Or Rev Stat. see.  112 2261. or Texas lTex Prob Code 
Ann sec 67 IWernon)) A service member 14 years of age ma) e ~ e e u t e  a rahd  wl: 
I” Georgia IGa C o d e  s e c  113-2031 and If 16 ~ e a r a  of age he or she can do so ~n 
Lovlslana (La C l r .  Code Ann 8rt 1476 IWeitIl  
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4. The legal assistance officer should impress upon all present the 
importance of the proceeding and the need to pay a t t e n t i ~ n . ' ~  

6. The servicemember should reread the will prepared by the 
legal assistance officer and should verbally declare to all present 
that this is his will.18 

6. The servicemember should sign the ail1 in the prsence of all 
witnesses 80 they can clearly see the signing.'$ 

7.  Each will should contain an attestation elause.ao The attesta- 
tion clause ahould be read aloud and signed by all witnesses in the 
presence of each o t h e r z '  All signatures should contain the full 
names of the signatom All witnesses should include their home ad- 
dresses. If witnesses are  military personnel they should m e  their 
homes of record as their addresses.12 

8. Each will should contain a self-orovine clause and be dulv 
notarized at the time of aigning.13 Appendix f i I  contains the stand- 
ard aelf-proving clause prepared by the drafters of the Uniform 
Probate Code. Appendices I\'-1 through IV-23 contain the self- 
proving clause for each State which provides for such a clause by 
statute 

~~~ 

i s  not required by an) b f s t e ,  but i i i hou id  be included because if I S  goad eridence 
that  t he  uiil  as properly executed. and ~f 89 ana ther  means  of m p r e n m g  upon all  
concerned the imporfanee of executing a wil l  1 Wil l3 E a t  , Tr IP-Hl bee 308 

Will%, E l f ,  Tr (P-HI ~ e e  308 

"If the  need s r l i e ~  at  probate t o  locate a arlneri. it  IS much e a ~ l e r  in the care o i  P 
peraoi who has left active jerliee t o  do 10 b) using his or her home-ai-record 
addresr lxhieh 18 of ten t h e  sddreir  of s c lose relafivel, rather rhan hir or her 
milliar)  address at  the time the  nil1 sa8 signed 

. .  

. .  
probated 

11 
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9. All pages of the will should he numbered and initialed by the 
testator. 

If the above procedures are followed, the will meets the standard 
requirements for a valid execution in 811 50 states and the District of 
Columbia. 

D. SOLDIERS' AVD SEA.ME,V'S WILLS 

Historically the wills of soldiers and seamen have been exempt 
from compliance with the formal requirements for nil1 execution.*' 
Because of the dangers faced by soldiers and seamen, their potential 
for suffering fatal disease and sudden death. and rhe difficulty they 
have in finding the time to have a nil1 drafted. it was considered 
appropriate to exempt their nillsz5 from formal requirements. Both 
the Statute of F r a u d P  and the Statute of WilkZ' excepted the nills 
of soldiers and seamen from their provisions. Appendix VzB is a 
chart setting out nhich states have an exception for a soldier's and 
8eamads will, and what limitations, if any. they place on i t .  The 
major relevance of such a will to this article is the part it would play 
if a legal assistance client did not meet the s ta tutory age for 
executing a will, or if a s i l l  did not meet the formal execution re- 
quirements. An example would be the state of Michigan ahieh re- 
quires the testator to be 18 years of age.lg In such a case a soldier 
under 18, who was domiciled in Michigan, could execute a nil1 valid 
under the Michigan provision for exemption of soldiers' and sea- 
men's wills.3o However, oniy the servicemember's wages and per- 
sonal estate nould pass under this will. 

"'19 Am Jur 2d Rills see 733 (1975) 
"lid 

'.Note 1 2 .  m p a  
'sMxh Comp Lsua Q ~ C  702 1 
#'Mieh Camp Laws bee  702 6 
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The above discussion asSume8 that the primary requirement that  
the testator be in "actual 8ervice" has been met.31 Some states have 
interpreted this requirement narrowly, requiring the performance 
of duty in an enemy country during time of war,32 and other States 
more broadly, not requiring a formal State of Wlere  desig- 
nated by statute,  this requirement is included in the chart as Ap- 
pendix V. 

A soldier's and seaman's will,  under moat state laws, may be oral 
or handxTitten and need not canform with the rules of execution. It 
i8 important to remember that its usefulness is often limited be- 
cause of the type of property and value of property that the statutes 
permit to be disposed of under the terms of such a will,34 

111. PROBATE DESCRIBED 

The ward probate is defined as follows: "The act or process of 
proving a will. . . , The proof before an ordinary, surrogate, regis- 
te r ,  or other duly authorized person that a document produced be- 
fore him for official recognition and registration, and alleged to b6 
the last will and testament of a certain deceased person, is such in 
reality."3s To a layman the term normally refers t o  the l a v  which 
decides the disposition of his property a t  his death.3B A8 a general 
rule probate Courts in the United States have jurisdiction not only 
over the proving of a will but also over the administration of the 
decedent's estate.3' This administration includes the collection of 
assets. the settlement of creditors' claims, the closing of the estate, 
and the distribution of the estate's 
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In the areas  of contracts, property,  and t o r t s ,  most s t a t e s  
adopted the English common lawse and have passed little legislation 
in these a r e a ~ . ~ O  Because of this, one finds much uniformity from 
state to state in these areas. Oftentimes out-of-state cases are cited 
as authority in local i i t ~ g a t i a n . ~ ~  Unfortunately, in the wills, pro- 
bate, and estate administration area one does not find the same 
uniformity. Far some reason the  English common law was not 
a d ~ p t e d , ' ~  and in its place we find statutes passed by each state. 
These statutes vary greatly and create uncertainty and costly ad- 
ministration for those estates which contain property located in 
more than one state. The effect on the average citizen of this varia- 
tion in s ta te  probate Iaivs wa8 summarized in this manner  by 
another author: 

In  recent years ,  the ward "probate" unfortunately 
symbolizes in the minds of some people the evils of graft, 
waste and delay. The resultant cry has been "avoid pra- 
bate."43 

The same concerns and the same problems are  voiced in the military 
community. They are symbolized by the client in a legal assistance 
office asking: Must my e8tate be probated? In what states must my 
estate be probated? Can I avoid probate? 

ineapaeirared per ian i  Adding to  this confusion,  in mrne jur isdict ion6 
probare c o u r t s  are called ' ' o rphans '  e ~ u r f s : '  ' ~ v r r o g a i e s  C O Y T ~ C : '  
"couits of ordinar).  or b) the name of the eour: in the jurirdieiion 
uhreh har eeneral UI some other subjee' matter j u r i~d ie t i on  

I d  st 2. 
"Fra fche r ,  Entatr Planning n n d  ddrnir#istiutiun Csdr ,  the Cn.inrm P8oboii 
Cadi. 110 TR & Est 6 19711 
" I d  
" I d  

.,Id ' In them English lax \bar not adopted in this country.  either because ~f was 
uniuiiabla ( e  g , prmagen i fu re i  or because the English Institution? rhsf >$ere es. 
iential t o  li ( e  g , the ecelei iasf ic i l  eovrta and the R o j a l  Prerogative1 did not 
exist here I d  

4BL.  Aueriil.  BUD^ note 7 sr 3 See n l b o  ABA Cornitfee on Trend?. P rabs t e  and 

by one generation are pareed i d t h e  n e i t  This IS  imporrant both LO the prwate and 
public sector ' I d  
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A.  PROBATE PROBLEM 

Far an individual who spends his life in one state,  owns property 
only in that state,  and expects to die in that state,  probate i s  no real 
problem, far all practical purposes." Sa long as his will conforms to 
the statutory requirements for execution in his domicilary state,  he 
can expect his property to be disposed of at his death according to 
the provisions of his will, He can designate in his will a h o  he vants  
to administer hi8 estate and expect this person t o  perform all duties 
required. He may be concerned with the tost of probate, but he can 
a t  least forecast this cost based on the law and practice in his state.  
Because he can pick an administrator he knows and one who is 
familiar with the state's probate proceedings, he need not worry 
about such things as small estate procedures or debt collection. 

However, members of the armed forces do not spend their entire 
lives in one state,  own property in only one state,  or reasonably 
expect to die in the state where they executed their will and where 
they own all their property. In fact, most servicemembers can ex-  
pect t o  be domiciled in one state,  awn real property in another 
state,  have a t  least one bank account in a third state,  execute their 
will in a fourth state,  and die in yet another state.  The facts them- 
selves create the obvious question: Where does probate for such a 
serivcemember take place? The answer to this question, under the 
present state of the law, is based on a number of variables discussed 
below. 

B .  WHERE TO PROBATE? 

1. Common Law Rules 

For the purpose of this section it is assumed that a will u a s  prop- 
erly executed in the State where it was signed and witnessed. The 

"For t h e  nurmbe of this article .  discusam of orobare IS l imited ro the o a a a m  of 
t i t ie and &&nc of debts. The pouer af a %tar; EO t a x  the estate of a t e & o r h l  
not be direusaed For a general remew of thia area, 8 e e  Pate. Pmblemofic Defznt. 
(tons alPiapertv ill Muiftatole D r a f k  Tarafton. 90 How L Re,.  3666 I19711 
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common ]ai\ rule governing real property, and the one adopted in 
most states. requires that a will be probated in the state or country 
uhere  the real property is located, to pass legal title to that real 
p r ~ p e r t y . ' ~  This rule implements a fundamental and long-standing 
principle of the conflict of laiv8, I P S  loci w t  sitar. which is translated 
as, a State possesaes exclusive jurisdiction over property situated 
within its b ~ r d e r s . ' ~  For title to personal property to pass. the 
common laii rule requires only that the a i l 1  be probated in the 
domiciliary state of the t e s t a t ~ r . ~ '  Assuming the rervicemember 
ou-ns no real estate outside his state of domicile, owes no debts in a 
nondomiciliary state, and no one outside his domiciliary state oues 
him, his uill need only be probated in his state of domicile. The 
question becomes more difficult when the serricemember owns real 
property outside the state af his domicile. 

9 Aneil lory Administratmi 

The decedent's uill must initially be probated in his s ta te  of 
domicile t o  pass title to his real p roper ty  located ni thin the 
domiciliary state, and to his personal property. As a general rule, 
the will must also be probated in the state in which the real prop- 
er ty  is located. This procedure is termed ancillary administration 
and amounts to a completely separate ~dminis t ra t ion. '~  I t  is costly 
and time-consuming. Additional ancillary administrations are re- 
quired far  additional real  p r o p e r t y  not located in t h e  serv.  
icemember's state of domicile. The number of probate proceedings 
depends on the location of the servicemember's real property. It 
requires the executor appointed in the nil1 to go to each state uhere  
real property is located and to initiate a separate probate proceed- 
ing. Alternatively, the executor can hire someone in that state to do 
it for him, if distance and time requirements make it necessary 
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Some states prohibit out-of-state executors from administering 
probate within their b o ~ n d a r i e s . ~ ~  or impose other requirements on 
the foreign executor. In those instances a domiciliary af the state in 
which the property is located would have to be appointed to ad- 
minister probate in the state. Once again, this is a time-consuming 
and costly process. 

When an estate involves rea1 estate an attorney must review the 
law of the state in which the property i8 located before he can tell a 
client where his will must be probated. Appendix VI is a chart 
which sets out nhich states require ancillary administration for real 
property and whether a nondomicilary qualifies to serve as an 
executor of the estate in the ancillary administration. A quiek re- 
view of this chart points out the differences in state laws0 I t  is 
obvious from the chart that  every estate containing real property 
will have ta be probated in the state where the real property is 
lacated.J' I t  should not be forgotten that the chart is based on the 
statutes of each state and actual practice may vary based an ease 
law or local implementation. 

8. Collecting Debts and Assets 

The issue of probate also arise8 when the executor of an estate 
attempts to collect debts or personal property of a decedent which 
are located outside the decedent's domicile. A common example of 
this problem is when the testator has a bank account in a bank 10- 

~ni~iia!ioLioi~ Cirder C P C 1 S e e  also L Averill, mpia note 7 .  at  270. and Vestal 
.Mu!tz-Slalr Eptntei  Cndrr ih* Vni(ar?ri Piobafr Code. 0 Creighton L. Rev 629: 
520 11076) 

10Tueniy.three states permit "on-darnieilianea IO be executors m an mcliiary 
admini i f ra t ion without  m p o s l n g  specmi cand lnans .  Three ntatea. Mlssauri,  
S e v s d a .  and Wyoming,  Speeiiically exclude "an-damieii iaries i r am being 
eXelYforS. 
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cated outside his domiciliary state.$' The executor or personal rep- 
resentative of the estate must go to the bank, as part of his job in 
collecting all the decedent's assets, and attempt to obtain the funds 
remaining in the aeeount. He  i s  initially faced with the question of 
whether or not the bank nil1 voluntarily turn over the funds or 
whether he will have to open or have opened in the state an ancil- 
!ary administration. The bank is concerned about the possibility of 
its liability to other potential representatives of the estate or cred- 
itors of the decedent if it prematurely turns the funds over to the 
out-of-state personal representative of the estate. 

In  Some States this creates no problem because the state l a w  
permit the foreign representative to receive voluntary payment and 
to release the bank from liability 80 long as local creditors of the 
decedent, if any, are not p r e j ~ d i c e d . ' ~  In ather states a foreign rep- 
resentative must first file an authenticated copy of his letter tes- 
tamentary (or other similar proof that he has been appointed ad- 
ministrator or executor af the estate in the decedent's s ta te  of 
domicile) at the office of the local registrar of deeds before he can 
collect funds due the t e s t a t ~ r . ~ '  Some states condition such collee- 
tion on the receipt of no prior written demand from a creditor, and 
on a delay of from 60 days to six months.s5 

If there is no separate provision for collection by the foreign rep- 
resentative, then his only recourse, if the bank refuses his request 
to turn the assets over to him, is to open an ancillary administration 
in the State in which the bank ie located. The power of a foreign 
representative to collect debts and personal property of a nonresi- 
dent decedent in the District of Columbia and the fifty states is out -  
lined in Appendix YII .  A summary of conditions imposed for such 
collection is included. 

Trvari t o d e  Ann. eec 6-602 

"Ala Code ut 43, see 43-2-211. Iowa Code ? e c  633.144. Miss Code Ann see  
622. 
"Fla Stat .  see. 734.101. Ind.  Code Ann 29-2-1-2and 29-2-1-4 <Burns) 
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Besides collecting all the assets of the testator, the executor also 
i s  responsible for collecting all debts owed the testator. If a debtor 
refuses to pay, the executor's only alternative in mort cases is to 
sue for collection. There is no problem when the debtor i s  located in 
the same state as that in which the testator was domiciled. Having 
been appointed by the court in probate to be the executor of the 
estate, the executor has the power to sue an in-state debtor for col- 
lection of debts owed the testator. 

The difficulty arises when the debtor i s  located in a state other 
than the &ate where the nil1 has been probated and where the 
executor has been appointed. The issue is whether the court where 
the debtor is located uill take jurisdiction of a case when the party 
seeking relief is an executor of an estate appointed in another state. 
Under English common law- an executor or administrator acting in 
his official capacity could not maintain a suit outside the state in  
which he uas appointed.s6 Some states have folloned this rule or 
expressly adopted it by statute," and refuuse jurisdiction over suits 
brought by B foreign executor, unless there is a proceeding for pro- 
bate (ancillary administration) in their The practical basis 
for this rule u a s  aptly summarized as  follons: 

[Tlhe real basis for the general rule seems to be the palicy 
of the farum to require adminiatration under its direction 
so that local creditors may be protected from the incan- 
venience and the uncertainty of enforcing their claims in a 
foreign jurisdiction. This policy eliminates the expense 
that  local creditors nould incur going to another jurisdic- 
tion to present and prove their claims. I t  also keeps local 

"Soel v E t .  Johntburi  Trucking Ca 147 F. Bupp 432. 433 fD Conn 1916). 
"Or. R e i .  Stat t e c  13 180. 

" I d  S r r  p i i r r o ! l ~ ,  Note.  The Ezfroferriforial Authont j  q'Ezmztor8 aim Ad-  
, n ? i m t m f o m  Po Sue oitd Collecr Assr f i .  52 Iowa L Rei' 29G (1966-671 [hereinaf- 
ter elfed as Ertroirrniario! Avrhorrryl 
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creditors from having to litigate in junsdictions with dif 
ferent rules for determining the right of  creditor^.^* 

As is the case with most rules, there are exceptions to the cam- 
mon law rule. In ai least one state, California, the courts have per- 
mitted a iw\w of the personal reprentative‘a incapamt) to sue far 
debt collection where the defendant debtor fails IO make a timely 
objection to the foreign representative’s ability t o  sue.eo Other 
stared have created exceptions in permitting the personal represen- 
tative to sue as  an individual rather than in his or her capacit) as 
representative of the state,B1 or in allowing the personal repreaen- 
tative to sue on a negotiable instrument which is part of the assets 
of the estate in his or her possess ime2 Still ather states permit a 
Buit by the personal representative under certain death acts for the 
wrongful death of the decedent,e3 and permit the foreign represen- 
tative to assign to a third party a claim upon which he or she could 
not me.64 

Besides making exceptions to the ruie, some States have passed 
legidation authorizing foreign executors to sue for debt eolleetion 
without opening ancillar? administrations within the state. These 
Ltatutes differ aubstantiallp and the law of each s ta te  must be 
examined Bepararely when reviening the effect af the statute. For 
instance, Wisconsin permits the foreign representative of an estate 
to have the same p a r e r  to w e  as a iocall? appointed executor.Bs On 
the other hand, before suing t o  caileet debt8 in some stares, the 
foreign representative must fulfill certain conditions. The? can in- 
clude such steps as  filing an authenticated cop? of letters testamen- 
tary or letters of administration in the Same court in the state 
where the action to collect debts ia bang  brought.88 Other candi- 

JBId , at 292. 
‘OConflpld j Scnpps. 15 Cal App 642. 641. 59 P 2d 1040. 1042 12d Dlat 1936) 
* ) S e i  a 0 , Reed Y Host i l ler .  95 Ore 666, 664. 1@8 Pae 110 113 (19201 
6 1 S r r .  L y , Michigan Trust Co s .  Chaffee. 13 S D 86 91-04 11 N W 2d 106. 
110-12 (19431 
‘ns~rr L 9 , La Ma) b, Maddo\, 6s F Supp 26 21 (w D Vs 19461 
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tions may include posting a bond before bringing suit,6’ or permit- 
ting suits by a foreign representative only in the absence of local 

or giving notice to all domestic creditome9 In Appendix 
VI11 there ie an outline showing which states permit foreign repre- 
sentatives t o  sue for debt collection and the conditions. if any, im- 
posed on such representatives. 

4 .  Probate 

An in-depth discuzsion of the different types of probate is beyond 
the scape of this article. However, the reader should keep in mind 
that when the term probate or the term ancillary administritian is 
used, each term can refer to, a t  a minimum, two basic types of pro- 
cedures: formal probate, and small estate procedures. Formal pro- 
bate is closely regulated by the court and involves a number of spe- 
cific and regimented steps. Small eetate procedure8 are much less 
formal and less complicated, but there is a limit on the size of an 
estate eligible for such probate. This size limitation is based on type 
of property and value. Appendix IX is a chart which indicates which 
states authorize use of small estate procedures and the limits, if 
any, placed upon their use 

C .  PROBATE AVOIDAYCE 

It is possible to avoid all, if not most, of the problems described 
up to this point by taking the necessary measures to avoid probate 
entirely or to limit the potential problems. The problem of ancillary 
administration can be eliminated if the servicemember owns real 
property only in his or her state of domicile, and has bank accounts 
only in his or her state of domicile. Further, he should be careful to 
limit debtors t Q  those who are domiciled in the servicemember’s 
state of domicile. This approach has been summarized in this way: 

[Tlhere is no reason n h ?  a testator-to-be who comes to a 
lawyer cannot be advised to move all of his tangible and 
intangible assets (except real estate, and maybe he should 

“Ky.  Rev. Sfst. bec 395 110 
B‘Tex. Prab. Code Ann. ~ e e .  107A (Vernon) 
‘sR I Gen L a r s  sec 33-18-26. 
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sell or give that a a y )  to the state where he is making his 
wiii and expects to die. Then. even if he dies a resident of 
some other state, a t  l eas t  there is not as much of a proh- 
lem as exists if assets are scattered all m e r  the earth.'O 

This i s  a simple solution :o a complex problem but not a realistic 
one. It seems absurd to  suggest that a servicemember not purchase 
real estate outside his or her domicilary state because of the poten- 
tial problem of ancillary administration. 

Probate can be avoided in a more conventional manner by pian- 
ning an estate which passes no interest in property through a will at 
date of death. This can he accomplished bi  several means. such as 
intervivas trusts, life-time gifts. jointly-owned property with right 
to survivorship. and life insurance.71 

IV. UNIFORM PROBATE CODE 
I t  i s  obvious from what has been written up to this point that a 

multi-state estate, which most servicemembers will hare .  creates 
complex problems for the legal assistance officer. the s e n -  
icemember, and the individual appointed executor of the ser t -  
icemember's estate. In many cases probate avoidance i s  not reason- 
able. based on the individual aerrieemember'e particular fact situa- 
tian. In other cases the facts are such that probate can be partly, 
but not completeli, avoided. At this time there is available to all 
states the text of a uniform code which has been prepared to help 
simplify probate in general, and multi-state probate in particular. 

The Uniform Probate Code [hereinafter referred to as the UPCI 
was prepared in a s e v e n - p a r  project by the National Conference af 
Commissioners on Cniform State Laws with the aSsisiance of the 
Real Property. Probate, and Trust Law Section of the American 
Bar Aasociatian. I t  v a s  approved by the Sational Conference of 
Commissioners an Uniform State Laws and by t h e  American Bar 
Assacmtm in August 1969. 

'OShnrer. T h e  Yu l i i -S ta r?  €stare. 3 Real Prop , Prob & T r  1S9. 194 (1968). 
'LFar B more cornpiere discunsion of probate avoidance.  bee R Hendnckson. In- 
terstate and Inrernaflans! Errare Pisnnlnii (19681 
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A number of technical amendments have been made to the code 
by the Joint Editorial Board for the Uniform Probate Code. These 
amendments were approved in 19i5 by the National Conference af 
Commissioners. and in 1976 by the American Bar Association. They 
are referred to as  the Technical Amendments.‘2 

The code has been submitted to the legislatures of the fifty states, 
and as of now it has been adopted in some farm by eleven 
The general purpose of the L‘PC, in the context of this article, is to 
simplify the Ian of probate,“ to conform with and make effective 
the intent of the decedent in  the distribution of his property,‘$ to 
speed up the probate process,’B and t o  make uniform among the 
states the law of probate.” 

A THE UIYIFORM PROBATE CODE A V D  WILLS 

Article I1 of the Uniform Probate Code’@ ~ e t s  out standard rule8 
for execution of wills. The intent of this part of the code is to stand- 
ardize the execution af a will in all states. In so doing, this provision 
would eliminate the problem of lack of uniformity among the states 
u,hieh was described in section I1 af this article, above. 

Under the code, an individual must be 18 years old or alder and be 
of sound mindT9 to have the testamentary capacity to execute a will. 
The code does not provide for a soldier’s or seaman’s will. Under its 
provisions a soldier under 18 years of age would not paisess the 
neceesary textamentary capacity to execute a will. 

“AlsnksStar. i ec i  13 06 006 Lo 13.36.100: Anz .  Rev Stat .  %eel 14-1101 to  14- 
7301, Colo Rev Stst sees 15-10-101 t o  15-11-101: Haw R e v .  Star 8eci 
560 1-101 t o  E60:8-102; Idaho Code ~ e e b .  15-1-101 to 16-7-307, Mlnn.  Stat. bees. 
E24.1-101 t o  524.5-502: Mont Re7 Codea Ann l e e s  91A-1-101 to 91A-6-104, 
Neb Rev Stat  ~ e c i  30-2201 i o  30.2902, S M Stsf. Ann. sees 82 A-1-101 t o  82 
A-1-401, 9.D Cent Code sees. 30.1-01-01 t o  SO 1-35-01 (1976). and Utah Code 
Ann sees 16-1.101 LO 75-8-101 
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In addition. the code requires that all id1s be in a r i t i n p  and 
signed by the testator or signed in the testator's name by someone 
else in the testator's presence and by his or her direct im8'  Wills 
must be nitnessed and signed by two witnesses,B2 nha  a t  the time 
must be competent to be i v i t n e s s e ~ . ~ ~  Witnezses may h a w  an inter- 
est in the will.84 The witnesses are not required to be present when 
the testator signs the will. Hawver .  if they are  not present, the1 
must be present later when the testator acknaidedger the signature 
or the > b i l l . 8 5  

The reader should note that the above requirements do iiot in- 
clude any of the following steps often required by present atate lau 
to execute a will: a signing at the end of the will: witnesses signing 
in each other's presence; witnesses eigning in the presence of the 
testator; or a statement by the testator that he published the docu- 
ment as his will.8' To Some extent these omissions reduce the far- 
mality required to execute a valid wiil 

Notwithstanding the above requirements, the code does permit 
holopaphic wills, if they are aigned by the testator and if the mate- 
rial provisions are in  the testator's handwriting.8' This pravisana 
would permit a soldier 18 years or older to perpare a will in his or 
her on-n handwriting and to sign it with resulting validit). H o a -  
ever. this does not equate to a sold~er 's  or seaman's will, which may 
also be verbal 

The code does not require that. in  order to be valid. a %ill contain 
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a self-proving clause. However, it does provide that any attested 
*ill may be made self-proven by the testators' acknowledgement and 
affidavit8 of the aitnesaes, made before an officer authorized to ad- 
minister oaths under the laws of the state.8B The eode provides fur. 
ther that a nil1 mag be executed, attested, and made self.proven 
simultaneously.8g Copies of the self-proving clauses suggested in 
the code are found in Appendices I11 and X.  A self-proven will may 
be admitted to probate without additional witneme8 or affidavits.go 
However, it is still subject to attack on such grounds as revocation, 
undue  influence, lack of t e s t a m e n t a r y  c a p a c i t ) ,  f r a u d ,  and  

The issue of whether a will is executed in  a manner valid in sev- 
eral different states is simplified by the code. So long 8s the will is 
in writing, it is valid, if executed according to the provisions dis- 
cussed above. Alternatively, i t  is valid: 

if the execution complies with the law a t  the time of 
execution of the place where the will is executed, or the 
law of the place where at the time of execution or a t  the 
time of death the testator is domiciled, has a place of 
abode or is a 

Such a will mag be probated in a state  which has adopted the 
U.P.C. 

This provision permits a iawyer to have a will executed according 
to the requirements of the code or the state in which it is being 
executed. with expectation that it il-ill be valid and acceptable for 
probate in any state nhich has adapted the U.P.C.  The lawyer can 
then assure the client that the will being executed uill be accepted 
In probate, and that the teetator's dezires as to disposition will be 
carried out. This i s  a great advance over the present answer to the 
question raised in section 1I.B. above: Is the uill I am now execut- 
ing going to be valid in  my domiciliary state, in all states, or only in 
this state" 
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B .  THE CSIFORM PROBATE CODE AYD THE 
MULTI-STATE ESTATE 

The primary goal of the U.P.C.  is to permit a unified administra- 
tion of a decedent's estate which is located in more than one state.e3 
In so doing, the code initially accepts the long-standing assumption 
thar each s ta te  controls the law which determine8 title L O  its 
lands.84 To accomplish its goal the code places heavy emphasis on 
prohate first taking place in the state of decedent'sdomicile. The 
code then gives the personal representative of the decedent par- 
ticular righra and protections in all other stater where ancillary ad- 
ministration is required, to permit administration af the entire es- 
tate by one person. 

Under the U . P . C . ,  administration of an estate should initially 
begin in rhe decedent's state af damicile.8s If there is a dispute be- 
tween states as to which is the correct domicile of the decedent, the 
code gives priority t o  the state in which the probate proceeding was 
first initiated.8B If no property. creditors, or debtors are located 
outside the state of domicile, this is the only probate administration 
required. This is similar to that found in states uhich have not 
adopted the U.P .C The form of probate under the code may be 
informal, formal. or supervised. 

The code subatantially changes the approach to ancillary admims- 
tration in this area, adding the uniformity which it declares to be 
part of its purpose. If there is real property located outside the 
state of domicile, the executor of the estate must open an ancillary 
administration in that state.si The code recognizes the right of a 
state to control title to real property located within its boundaries. 
The change ar this point between the U.P.C. an other state siatutes 
governing probate is the recognition given t o  the individual ap- 
pointed personal repreaenttire in the domiciliary state' 
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A personal representative appointed by a court of the de- 
cedent's domicile has priority over all other persons ex- 
cept where the decedent's wi l l  noninares different persons 
to be personal representatives in this state and in the 
state of domicile. The domiciliary personal representative 
may nominate another, a h a  shall hare  the same priority 
as the domiciliary personal representative.sa 

Once the personal representative is appointed representative in 
the nondomiciliary s ta te ,  most of the ancillary adminstration is 
complete, except for actual transfer of title to the property. This is 
so because the remaining activity will take place in the testator's 

and actions taken in the teztator's domicile must be 
given recognition in the state where ancillary administration is 
taking place. After proper notice and an opportunity for contest by 
a11 interested parties, domiciliary adjudications concerned with tes- 
taey, u-ill validity or will construction must be considered res  
judicata in a code nondamiciliaq jurisdication.lOO 

Under the code, one daee not experience confusion concerning 
whether and to what extent the personal representative has power 
to act in ancillary adminiatration. Once the will is probated in the 
decedent's state of domicile, the personal representative appointed 
there has the power to administer all other ancillarg administra- 
tions. This unifies the administration under one person and may 
thereby reduce administrative costs. 

The code simplifies the procedure for debt and asset collection 
where the debtor and assets are located outside the decedent's state 
of domicile. The personal representative appointed in the decedent's 
State of domicile may, within 60 days of the decedent's death, solicit 
or receive payments of debts and deliveries of asset8 from debtors 
located outside the state of domicile, if they are located in states 
which have adopted the U,P.C.lo' 

When asking for payment, the personal representative must 
present to the debtor, or to the possessor of decedent's assets, an 
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affidaxit. This document must state :he date of the decedenr  s 
death, that no  local arlmmirtratmn. or application or petition there- 
for, is pending; and that the domiciliary personal representatire is 
entitled t o  payment or delivery loz 

An) debtor or possessor of assets who. acting i n  good faith. 
tranafers assets or pays debts based on  this affidavit is released 
from liability t o  the same extent a i  if p q m e n t  or deliver! had been 
made to  a local personal r e p r e ~ e n t a t i v e . ' ~ ~  Under this provision of 
the code. there is no difficulty in rletermimnp the poaer  of the 
foreign personal representative.  This procedure speed? up and 
simplifies the administration of the estate. 

Creditors located outside the state of domicile may prevent this 
form of payment or transfer of assets by notifying the debtors or 
possessors of assets that  they should not pay the debt or transfer 
the This protects locai creditors from having t o  pursue 
their claims in anorher stare If the local creditor invoker this r ight,  
the foreign representative must then file a n  authenticated copy of 
hia or her document of appointment &om the domiciliary state.  and 
a cop) of his or her official bond if he or she has been given one 
Filing must take place in the court where the propert: (debt or 
asset) belonging to  the decedent IS located 

Once filing is completed. the foreign representative ma) exercise. 
as to assets located in the state.  all the powers of a local personal 
representative He may maintain actions and proceedings in the 
nondomiciliary state,  subject only to any conditions imposed upon 
nonresident parties generally loa At  this point there is no longer 
any issue concerning the power of the foreign representative t o  
bring w i t  t o  recover debts or assets owed the estate. Once again, 
this simplifies the procedure found in noncode states. 

Rather than folion the t x o  procedures discussed above. the per- 
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sonal representative may think it necessary t o  initiate an anciliary 
administration in the nondomiciliary state. instead of avoiding it.1n7 
If someone else initiates this before he or she does, the represen- 
ative immediately loses his power to receive debt payments and as- 
sets as a foreign representative.lo8 However. his or her priority po- 
sition is still protected. When an ancillary administration is initiated 
by someone else, the  fareign representative still has the Same 
priority for appointment that he would have had if he had initiated 
the ancillary administration himself.10g If it appears likely that 
someone else is going t o  initiate an administration if the personal 
representative does not do it himself, the representative might as 
well do it simply to eave time for collection af the debts and assets 
owed the estate. In  any event, the procedure for a foreign personal 
representative under the U.P.C. unifies the administration of the 
estate and makes predictable the answer to the question of whether 
a particular wi l l  must be probated. 

V. CONCLCSION 
Under the preient state of the law, legal assistance officers who 

are preparing villa must insure they comply with the will execution 
requirements of their client's domiciliary s ta te .  Failure t o  do 80 po- 
tentially defeats the purpose of the will because a will not accepted 
in probate is the same a8 no will a t  all. This problem can be pre- 
vented by reviewing the state requirements far will execution far  
each client's domicile, or by following the will execution steps set 
forth in this article. 

Ancillary administration is not easily avoidable. However, a t  a 
minimum, clients should be made aware of the problem and the 
costs in terms of time delay and dollars and cents. In many in- 
stances a will i 8  prepared and an executor named in the will with no 
recognition of the potential problems facing the executor, should the 
estate contain real property, bank accounts, or accounts receivable 
located outride the testator's domicile. For an estate consisting of 
anything more than minimal personal property, thought should be 
given to naming an executor who i s  capable af handling the eompli. 
cations and details of probate. 

L*'Veslal, .Wulfi-Sfolr E ~ i a i r i  Cadrr  lhr  L',#ifonii Piobolr Code. 9 Cieighton L 
Rev. 529, 531 (1976). 
Lamu P C. see. 4-206 (1976 vernanl 
' O S U  P.C. b e ~  3-203(g) (1975 version) 
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At the present time it is not practical or realistic t o  propose 
legislation to protect service personnel from the probate problems 
described in this article. However, most of these, such as will 
execution. power of the executor to collect debt8 and to sue, and 
place of probate, are simplified by the U.P C. As an alternative to 
iederal legislation similar to the exieting Soldiers' and Sailors' Civil 
Relief Act, all states which have not adopted the U.P.C.  ahauld re- 
consider i t ,  at  least as i t  might apply to  the servicemember. Al- 
though it is not in vogue to mention the fact, aervicemembere, by 
the ver! essence oi  their military service, have foregone the oppor- 
tunity to  manage their personal affairs to  answer their country's 

For thi8 reason the? deserve a t  least minimal protection 
from the complex probate problem created by the variations pres- 
ently found in State laws. 
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APPENDIXU 

ATTfST4TIOY CLACSE 

Full name &address 

nene &address 

Full name b address 

Note: This clsue v1 adapted from 8 iample e lsue  in 4 Wl l ls ,  Est. Tr. (P-HI 
521.103, 
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APPENDIX rn 
[Fa B 1111 Simultaneously Executed, .Attested 

and Self-Proved1 

1,- t h e  tertator, sign my name to this inmumen1 this- day 
of , 19 , and, t a n g  f m t  duly rwopn, do hereby deelsle t o  the 
vndervgned authority fhst i m p  and execute this  instrument BI m y  last 
w l l l  and thst i sign i f  willingly lor wllhngly direct another t o  sign fa mel, 
t h s t  I execute I t  as my free and Voiunfsly sct  for the purpmer th-ein 
emrerred, and fhst  i am eighteen yews of ege op older, of somd mind, and 
vnds  M conrtrrvnt a undue Innuence. 

Testator 

ne, end ~, the witneise, am ow n a m e  to this 
i nsbumen t ,be lng f :m t  duly s w a n ,  and do hereby declare t o  t h e  
rnderllgned authority thst the tertstor signs and execute3 this irVfPurnmt 
e2 his last  wlU and that he signs i t  willingly l m  willingly directs BnOtheP 10 
s i@ la hrrn), and thst each of IY, In the presence and tearing 01 the 
telfatar, hereby signs fhrr w U  wifnesr I o  the feit8toP'S signing and thst 
t o  the best of ow howiedge the fertatar IS eighteen years of age a older. 
of sound mind, and under M c ~ n ~ t i s i n f  a undue Influence. 

THE STATE OF 
COUNTY OF 

teststor,md iuba r r i kd  and sworn to klae me h. ~, and_, 
WltneiSei, this-davof-. 

Submibed, s w a n  to and acknowledpd b e f a e  me by ,the 
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APPENDIX N, 

NikaSdf-PmovingCbua 

we, - and ~, the wlmeise ,  ogn om n a m e  t o  this 
LnSDument, end, being first w a n ,  declare to  the undemgned authority 
the1 the te ts tor  signs w d  execute fhrr I m l r u m m t  89 his  Isst will end that 
he Signs it willingly (a wmingly dlPeeb mother la sign f a  him),  end that 
each of u, in thz p(e8anCe and hearing of the lmtatw., s i p s  thlr wII BS 
W l t n e B  to the testator's signing, end that to Me best of ow knowledge the 
testator is 18 yews of age Cc older, of M m d  mind, M d  Mder no mnit ia in t  
a undue ~nnuwee. 

THE STAT€ OF 
C O U N T Y O F  la Jd lc iU  District1 

t e t a t a ,  and suhaerlhed end Sworn l o  t e f c l e  me by-snd 
S u b e r i W d  iwmn to and scknawledged b e f a e  me by -,the 

I wltneses, this-dlyof-. 
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APPENDIX N2 

Arizona Self-Prcving Clause 

I,  ~, the testsfor, "gn my n a m e  t o  this imf~umenf  this 
day of 19 and being finf dvlysworn do herebg declare t o  t he  
u n d e r s l g n ~ h r i F ~ k r  I sign end execute 1 ; ~  imtrument BE my lwt 
w i l l  md that I sign 8f willrnglv (OP willingly direct another to Jlgn for me), 
end I execute I t  ly m y  free and voluntary set la the prpose3 therein 
expremed, end t h a t  I 8m eighteen yeen 01 age a older. of sound mlnd, and 
mder no mnslisint a lndue influence. 

THE STATE OF 
COCVTY OF 

lestafor,end subicrited and S W O ~  to kfae me bv -*z 
witneisei ,  t h i s_  day of _. 

Submibed, s w a n  to and seknouledged b e f a e  me by 
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APPENDIX IVJ 

Coldrsdd Self-Prowng Clame 

I,-, the testator, m g n  my name to this imtrurnent this-dag 

u n m a u t h o r i t y  t h l t  1 sgn and execute thi lmfrument BI m y  last 
w i l l  and that I "En I f  wLUingiy (01 Willingly dime1 BnOthei to i rgn for me), 
t h t  I execute 11 89 m y  free and volmtsry BCt fb t i e  purpose t ierein 
expreeed, m d  that  i am eighteen yesn of age op older, of sound mind, and 
rnder no contrslnt m rndw Influence. 

f , 19 _, and being lint duly w a n ,  do hereby deeiwe to the 

~. ...... . . ~ . . ~  .... 
therein exprersed, and that each of us, i n  tk p r ~ e n r r  and hearing of the  
t e t s t a r ,  hereby s i b s  this wii BI wfnesr; to the tertstor,r signing, m d  t h t  
to the bent of his knowledge the t e i t s t o i  ii eighteen Y ~ Q R  of ege 0. older. 
of sound mind, and mder  M CDnPtlsint a undue influence. 

THE STATE OF 
^^ . . . -- 

1OfflCid eapaclty or officer1 

IColo. Rev. Stat. 5 IS-u-so1 
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SubcnMd, i w o l n  and acknowledged k f a e  m e  by the 
tettstoi,  iutserlbed m d  IW- b e f a e  me by and . 
witnesses, this- dpy of ~ A.D .,-. 

I O f f m d  c s p c i t y  of officer) 

[Del. Code f i t .  12 ,  I13051 

40 



19191 PROBATE LAW 

APPENDIX N5 

P l m d a  Self-Proang Clause 

STATE OF 
COUNTY OF 

We, , , and . the f a t a t w  md the witness6 
rapectively,  whose n a m e  me "wed  t o  the attached 01 fmgoing  
inrtrument, E swwn snd declared fa tk mderrigned offloer fhlt  the 
testator ~n the r e e n e e  r w l t n e a e s  mgned the LnstlurneM 8s hi3 lasf W i l l  
IFOdiCill f pslgne 01 P ~ C  e another to ngn fa him1 and t k t  each 
of the k):ksE, ~n tk' p ~ d e a o f  the t e s t a t a  and I n  the prCSAIEe Of 
eseh other, siiged fk will BI B witness. 
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APPENDIX N6 

Hawaii Self-Provinq Clalve 

THE S W T E  OF 
COUYTY OF 

We, ,I md ~, the tetsfm md the W i t n f f S B ,  
repectively,  whme n a m e  we signed t o  the attached 01 f a e g o l n q  
lmtlYrnmt, being f i n t  duly rwmm, do hereby deelwe t o  the rmderslgned 
euthoiity that the t e ~ t s t a  signed and executed the l n ~ f i ~ m e n t  BI h l i  lelf 
w i l l  and thel k hsd mgned willingly 01 dlrected mot he^ to sim f a  him, 
and that he executed ~t a! his free and vduntary B c t  fw the pwpaser 
therein e q r e r i e d :  and thlt each of the witnens-, in the wee"" md 
hearing of the teifatOP, a p e d  the will e3 witnea and f h s t  to t k  be9t Of 
hls h o w l e d g e  the f - t s f o ~  w a !  at fhsf t ime  elmreen 01 m a e  year3 of age, 
of i o m d  mind and under no constraint a undue mfluence. 

Testator 

Witness 

WltneSI 

Subsmibed, wmn fo end achowledged kfae me h.- , the 
testator, md iutaerlbed and E X O ~  to b e f a e  me by ~ and-, 
witnerrer, this-dayof , . 
ISesll 

(Signed1 

I O f f m d  r d P B C l t Y  Of of f lcer l  

[Haw. Rev.Stet.  5 560;2-506 

42 



19791 PROBATE LAW 

APPENDIXN, 

Idaho Self-Prowng Clsure 

THE STATE OF 
COUNTY OF 

l e ,  , ,and , the t s t a t o r  md the W i t n s s s ,  
&peetively, Whme n a m e  are Signed t o  the a t f s c b d  01 f m g o i n g  
~mtrument,  being f l n t  duly I W O ~  do h rehy  declare to fb undersigned 
authoiity that the testator * F e d  and executed the instrumen1 85 hli lasf 
wlll and thst b had signed willingly 01 hreeted another to sign fCI h m ,  
and that he executed I t  s his free and voluntary s c t  for the PYTPOBeS 
t b r e l n  eqrelsed; and t k t  each of the w i t n e s s ,  in the presence and 
hearing ol testator, Signed the w U  8.5 wltneis and that t o  the b e t  Of hlS 
howiedge t b  tstatOP w8.5 at that t i m e  w adult, of sound mind and rnder 
no constraint a undue influence. 

Testator 

Subsmibed, sworn t o  and aclmowledged before m e  bi , the 
feststoi, and rutscribed and sworn to h e l a e  me by 
w t n e i s s ,  this - dsv of -, _. 

43 



MILITARY LAW REVIEW IVOL. 85 

APPENMX IVg 

indlana Self-Promng Cisme 

UNDER PENALTIES fOR PERJURY, We, the rnderslgned 
, an* 

, tentator and t k  mdersimed wlfnerren 
r f spc t~ve ly ,  whore n a m e  are signed to the sttaehed 01 foregoing 
i R I t l Y r n e n t  deciare: 

(1) that fk tfstator executed the lmtlYrnent B1 ~S Will; 
(2) that, i n  t k  prenence of bath witnes34es. the testator rimed 01 

schowledged his s p a t w e  slresdy made a dlrected mothel  lo slm fa 
him in his preeoce; 

tbt h executed tk w i l l  B1 his free md v d ~ n f a r y  a c t  fa the 
pmpcse expreaed ,nit; 

that each of !he wltnerifs ,  in the p~fsenee of fb f e t a f m  and 
of esch other, signed the w d l  Lu wlfnel i i  

fkf the testator we5 ai sound mind; and 
that to the Pest  of h a  knowledge the te l tatol  wB1 at the f lme 

(3)  

(4) 

IS) 
(61 

eighteen (18) 01 mOPB years Of age, 01 wB1 B memtPr of the vmed faces  a 
the mechant  manne of the Cnlted States, 01 Its allies 

Testator 

Witness 

Wlf"*Js 

Und. Code 5 29-1-5-31 
IB"Pnc1 
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APPENDIX IYg 

I D W B  Self-Pronng c1sure 

STATE OF 
COCNTY OF 

Subsmikd, swmn and acmowledged kfae m e  by , t k  
testator; and ruhrcrited and s w m  belcte me by and , 
w i l n e s n e ,  thirpdayof-,19-. 

Notary PYblie, 01 other officer 
authorized to fake and 
e e ~ f i f v  sc!mawledeernentn and 
administer oaths. 

Uowa Code 5 633.2791 
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APPENDIX Nl0 

Kamas Self-Proving Clause 

STITE OF KhSSkS 
COUNTY OF 

Wlfnerr 

Subscribed, schawledged and rivorn t o  k f a e  m e  h. ~, 
testator, mdpmdd r l f n e a e i ,  this-day of-. 
m-. 
(seal) 

(Slgnedi 

I O f f l c l a I  eapsclfy "f of f icer1 

I K m  Stet .  559-6081 
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APPENDIX Nl l  

Kentueri Self-Piovmg Clsvre 

THE STATE OF 
COUNTY OF 

B e f a e  me, the mderilgned aufhmty, m fhlr h y  p w o n d l y  

! ! : : e ' d r e h E & % Z % '  E?&:dyE k ? ~ t % ~ t ~ ? ~ ~ ~ ~ ~  
inimumenf m d ,  all of t h e e  penoni being by m e  lint duly s w a n ,  - ,the 
teststor, declwed to m e  w d  to the witnesses ~n mv presence that the 
inrmumenf i i  his 1-1 wd!l and that he bad wuing l i  signed cx directed 
mother fa J > F  fa hm, and t k t  he executed i f  as hi free and volmtwy 
Bet  la the purpore fhmein expresed; m d  each of the w i t n e s e  i ts ted to 
me, m the preenee m d  hearing of t k  testata, that he signed thr will 89 
Witnes and that to the best of hrs knowledge the terfator WBS eighteen 
years of age 6. we?,  of wrund mind and mder no mnitrs inf  a mdue 
>nnuence. 

SubicriMd, EWO(II and acknowledged before me by 
l e i t a t o r ,  ruber ibed m d  t w o  b e f a e  me by and -, 
w i t m i l e s ,  th i8  deyof  ,A.D., . 

I the 

mfficld CapeclIy Of offlceri 

IK?, R e v .  Stat. 5 394.2251 
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Subscribed, woin t o  and acknowledged b e f a e  me ty ~, thz 
testator, and a u k c r l k d  and ~ w c r n  to beicre me by -Bnd-, 
w i t n e s s e ,  this- day of , 19 , 

!offmiat espactty of officer) 

M n n .  Stat. 5 524.2-504 
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APPENDlX N,3 

Mantens Self-Proving Clause 

THE STAT6 OF 
COUNTY O f  

We, , , e n d d  the teststor md the w r t n w e ,  
repectively,  Ahme names are signed t o  the attached or laegoing 
LmttUrnmt, being fmt  duly Swan, do hereby declare t o  the mderslgned 
authority that the testator signed end executed the in8tPument 89 hlr 1-1 

therein e ~ r e s s e d ;  Md f h t  each of the WibePs=.ln the p.emce m d  
heanng of the testator, Ilgned the WU 89 witnes and that  to the beat of 
his 'nowledge tk tet8tw. WBS at t h t  trme 18 or mme years of age, of 
iamd mind and m d a  m Construnt a undue influence. 

2 ?;tt:lE,"'&: :?:E ::%::&y;21: x ;:@E; 

T&sfOl  

Submibed, swan to end Bekmwledged before me bi ~, the 
testaf0r, md Juhieribed end Swan to befme m e  by -and _, 
m h e s s , t h l l - & y o f  , , 

(offieid capacity of officer) 

IMont. Rev. Coden Ann. E SM-2-5043 
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APPENDIX N14 

XPbivks Self-Proving Clause 

THE STATE OF 
COUYTY Of 

camtram a mdue innwnce. 

!Sed1 
!Signed1 
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APPENDIX N I S  

New Menco Self-Proving Clause 

STATE OF KEU l lEXlCO 
COUNTY OF 

We, 
the teitator and the v i c n e s a e & , ~ ~ ~ ~ " , " , d ,  r . a r ~ ~  i r e  81gned f c  t he  
attached 01 foregoing t n i t r u m e n t ,  being f i r r t  duly S W O P ~ ,  do hereby deelaPe 
to !he mderrrgned authority that the teitafor signed and executed the 
inshument 89 his last w i l l  and that he " p e d  willingly, op directed another 
to ugn fa him, and t h f  he executed it 89 hts free m d  ~ o l u n f w y  act  fa 
the p u p m e  therein expreaed; end that each of the wiIneieei saw the 
festsfm s~gn a another fc? him at hrs direction and, I" the piesence of 
the teitstm md $n the piesenee of each othersigned the w i l l  as witness 
and that to the best of his lmowledee the testatoi hed reached the age of 
malorlty, was of sound mind and w k j  under no ~ o n s t ~ m n f  01 undue 
Innuence. 

Testator 

Wltnekj 

4,tneJs 

Suhlcrlbed, sworn to and acknowledged before me by 
the testsfor, and subscribed and i w m n  to before me by ~ 

and- witnesses,  ~ h i s ~ d a y o f  

(Seal) 
Signed 

IOfflCLSl capacity Of offleer1 

[N.V. Stat. Ann. 532 A-2-50P 
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A P P E N D I X N l e  

S a r t h  Carolina Self-Proving Clause 

STATE OF SORTH C h R O L I I  
C O U X T Y ' C m Y  OF 

Before me, t he  underegned nufharlfy. on t b a  dsy ierronau? 
appesred-, 3 - b  _ ,  _ ,  and -, Xn:i- L: me i c  :e L ~ C  

f e 3 f ~ f a  and the witneues, respectively, whme names are signed t o  the 
attached OP faegaing ini f rument  and. d l  of there persons being b! m e  f i s t  
duly sworn. The f e ~ f s f w ,  declared t o  71e and t o  t h e  w i f n e i e i  ~n my 
p~eiencei that paid Imtrument 13 hi3 Isst  ~ 1 1 1  that he had w~ll ingly i l p e d  
OP directed another to sign tbe same far him, and executed I t  In the 
p ~ e i e n c e  of rsiC wifnes~ei &? h a  free me valvnfary B C ~  f a  fbe wxl*poles 
therein exprei~ed; or. t ha t  the t e s t a t a  cignified t h a t  the instrument was 
'Ilr imtrurnenf b l  acknowledging t o  them h l i  n p a t u r e  P I e Y I O Y I I Y  nff lred 
t hewto .  

The raid witnerser etafed &fore me thst the foregoing *.dl w,k9 
executed and acknowledged by the t e s t a t a  BE his last w i l l  i n  the orerence 
of isid witnesses who. ~n his presence and at 011 i eque~ t .  Iubseribed their 
names thereto a! attesting r l t n e s e s  and fhsf  the t e i f a f m  sf the t ime  of 
the execufim of rmd wi l l ,  was wei  the age of 18 years and of sound and 
diiponng mind and memory. 

SuDrcrtbed, sworn and scknowledged before me by , t h e  
feitstoi, subsnilbed Bnd w o r n  before me by , , and 
WltneSsir .  rrlrpdayof ,A.D. ,  , - 
(Seat) 

Siqned 

Official capsmty Of Officer 

[N.C. O m  Stat .  ~ 3 l - l l . l l  
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APPENDIXNI, 

North Dakota Self-Pramng Clawe 

THE STATE OF 
COUYTY OF 

1, , the testato?. siw my name to  this irvtrument 
this day of , end being first s w o ~ n ,  declare 
to  thelndeErigned authority fhst I sign andexecute this instrument as my 
last w l l l  thst I sign i t  willingly v willingly direct mother to  ngn f o l  me, 
thst I execute i f  as my free and wluntary act fa the purposes therein 
expreaed, end thst I s m  eighteen yeam of ege 01 older. of sound mind, and 
under no eonstlsint a undue mihenee. 

We, ~, ~, the wlfnernes, slgn OUP names fa this 
IniQUment, and being f i r i t  w o r n ,  declare t o  the undersigned authority fhat 
the testator willingly directed another to ssm fa him, that each of us, I" 
the presence and hesring of the testator, %gns t he  wlU BJ B witnes to the 
testator's slmina. and that Lo the besf of our lmowledee the fesfsfm 6 ~. 
eighteen yeam Piage or older, af sound mlnd, and und& no conitrslnf 01 
undue mfluence. 

w , tneu  

Wit"eE8 

Sutacrrbed, s w ~ m  to, and acknowledged befme me by , 
the testatbi. end subscribed and worn fa before me by , 
and- w i f n e s e i ,  thli-day of . 

Signed 
(Seal1 

(Official capacity Of o f f l ce r i  

1N.D. Cent. Code 530.1-08-041 
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APPBNPIXNls 

Oklshams Self-Proving Cleule 

The S t a t e  of Oklahoms 
Countyof 

awesred , and known to me to 

BU o I  skid persons belog by me ficst duly suiopn, i s i d  __ , testator, 

Before me, !he underngned authority, On thlc day perianally 

be the tes ta ta  and the witnesea. ?especttvefi@e me ruberibed 
to the mnexed op foregoing mrtrumeot, i n  thelr respecflve mpaclfia, and 

declared t o  m e  and to the raid witnesses in m y  p~esence that mid  
instrument s his l a r t  wil l  and testament and thst he had rl l lrnglv made and 
executed I t  BJ his fme and voluntary act m d  deed far the purpases therein 
expiesee m d  the said w l f n e o e i ,  each on his 08th stated to  me, in the 
p~esence u d  hearing of the said testator, that  the said feitaIor had 
dernaled t o  them that sald inltrument Is his last W l U  and testament and 
that he executed same 85 ivch and wanted each of f b m  to sign ~f e.5 a 
wifnesi; and upon their oaths each r i t n e s  stated further that he dld sign 
the mrne L UlltnelE In the presence of the rald tfftstol and sf hls 
request and that said feifstOP W B J  sf that  f lme elghteen (IS! yesR O! W e  
or over and was of sound mind. 

Subrcrlbed and Beknorledged before m e  by the aald-. 
testator, and iubacribed and S W O ~  before me !y the smd 
and 4,0, , , wlfneoes,  fhlr day a i  , 

I- 

slgnea 

iOff,cia, capacity of OffLcer! 

ISealI 

[Okls. Stat  Ut. 84 ,  3 5 5 1  
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APPENDIX N,9 

P e m y l v a n i a  Self-Pmving Clave 

Commonwealth of P e n ~ y l v a n i a  
c o u n t y a i  

I ~ leiifsf- ~ whose name IS simed to the 
attached 01 foregalng Instrument, having been duly qualified aceordrng 10 
law, do hereby acknowledge that I signed and executed the lmt~urnent e3 
m y  Last W m  That I signed 11 willingly; and that I signed 11 BO my free and 
"Diuntary BE1 fCI the p l r p e i  therein e ~ l o s s e d .  

Sworn CT affirmed fa and scknawledged b e f w e  me, by the 
testator, thm day of, 19-. 

r0ff iCial  capacity Of officer) 

Aff idavlt  

Commonwealth of Pem~ylYBnls 
county of 

_ I  and 

~~. ~ 

re years of age. of sound mlnd and 

Sworn OP sff irmed to and subscribed to before me by , , and I Witneses, f h i r  - day 
Of. 19  - 

Wltnela 

ViitneSI 

Wil"*JJ 

(Sed) 

7offldd Capacity ai offlcell 

I20 Pa. Cons. Stat. 531321 
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APPENDIX NaD 

South Dakota Self-Pmnng Clause 

THE STATE OF 
COUNTY OF 

Bnd , the 
testata and the witnesses, mpectively,  w h m  n e m s  are rifle0 IO the 
sttached or fuegolng Imtrurnent, being lint duly i ~ o i n ,  do hereby deelme 
to the undersigned authority thsf the testsfor ogned and executed the 
imtruitlument 8s his llUt wll l  end that he signed willingly or directed another 
to skgm for hlm, and that he executed it Y his free and voluntary act for 
!he p u r p e s  therein evresred; end thet each of the witnesses, m the 
PPesence and hearing of the teststor, ngned the w i l l  e.3 witness Bnd thst t o  
the best of his mowledge the testator was at fhsf  time eighteen N m u e  
years of age, of sound mind and under no conatmint a undue influence. 

we, , 

Suberibed, w o r n  t o  and acknowledged hefwe me by , 
the testator, and rubscribed and ~ s o m  to before me bA 
a n d L  witnesses, this-day of , . 



19791 PROBATE LAW 

APPENDIX N t l  

Texas SEI!-Proving Clause 

THE STATE OF TEXAS 
COUNTY OF 

Befae me, the undenlgned euthorlt?, m this day pel~onsl ly 
appeared known to me to be the  testator 
and the w ~ & ~ & % l Y ,  whare m m L 3  me ruhi@rlbed to  the mnexed 
m foregoing i n t t i u m e n f  In their re~pective capacities, and, all of said 
PeRonS k l n g  by me duly sworn, the said 
to m e  and to the l a id  ~itOeLIe3 i n  m y  presence mat dd?~ i~~$~~t " !? I$  
l s s t  wlll and testament, and thst he had willingly ma% and executed ~t m 
h a  free act and deed far the purpcses therein expreaed; and the Eaid 
WlmeSPei, each On h a  m t h  Etaled to me, in  the p~erence and hesrlng of the 
rald teitatol, thst the Paid I e l t R t a  had declared to them fhst  said 
Imtrument is his lmt will and testament, and that he executed same &s 
Such and wanted esch of them to sign I f  ss a witness; and upon their oaths 
each wimesi stated further that the? did sign the Same m wltnesrer ~n the 
pleience of the r a d  tes ta ta  and at hk request; the1 he WBS at that  t ime 
eighteen year9 of Bge a Over (07, being mder such age, wm a had been 
lawfully married, a was then B member of the armed f a c e r  of !he United 
States op Of an B Y X ~ l l a r ?  thzleaf a O! the Msrl t lme S e r w c e l  and wm of 
Jound mind; and that each of reid witnemes WBI then sf least fourteen 
years Of age. 

WltneJJ 

Suhieribed and seknowledged be lae  me by the said , 
, testalo?, and rubscrlbed and 3WOPn fa  before m e  by the nald 

and wltneaes ,  thlr __ day o f  A.D.- 

(Seal1 

Signed 

[Ter. Pmb. Code Ann. 
(Vfrnonl 5591 
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APPENDIX N a 2  

Utah Self-Proving Clause 

i, , the festatOP, sign my name to this imtiument 
!his , 19 -, and being first duly worn ,  do hereby 
d e c l E T K F F m d e r 3 l g n 5 a r i t y  that i r i m  and execute this Imtrurnent 
BI m y  lasf rill and fhsf I sign ~f wililngly (01. wlUingly dlrecf &nother t o  slgn 
fa me), !hat i execute II 8.5 m y  free and vo1untk.y B C ~  la the prpores 
expresed i n  at, and fhs t  I am 1 8  yearn of age OP older, of sound Tllnd, and 
u n d u  no constraint a mdue Innuence. 

deg o! 

we, , a,d I the wtnereei,  ' Ign O Y I  names to this 
~ n r b u m e n f ,  being lint duly w a n ,  and do hereby declare l o  the  
mdersigned wthol i ty  t h t  the Lestafm signs wd executes this imtiurnent 
as h a  last w i l l  and that he signs it willingly la %,iUingly direct5 mother  t O  
sign fu him), and ths t  each of Us, in t k  p~esence and hearing of f b  
t e i f s t a  and of each other, hereby signs this wil l  as w i f n e a  t o  the  
tegtstor'i r iming,  and t h t  to the bert of ow. knowledge the testator IS 18 
yeam of age or older, of sound mind, and u n d e  no conrfraint 07 \indue 
Innuence. 

witness 

STATE of 
COUNTY of 

Subscribed, lwoPn to ,  w d  aeknowiedged &!ore me bi , 
the t e s t a t q a n d  i v l c r i b e d  and swan to b e f a e  me by , 
and-, witnesses, this day of . 

sign& 

(Of!iel* espselty "I offleer1 

[Utah Code Ann 
515-2-500 
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APPENDIX NaJ 

vlrglinia Self-Pmvmg Clause 

state Of Ylrgnnle 
CaunfyICltg of 

Belae  me, the mdenrqned Butbarity, on this dag personally 
appeared ,and I 

h o w "  to m e  to be the t e i t e t m  end the witnesses, PespeCtlVelv, w h e  
names we signed fa the attached or foregoing lnstcumenf and, BU of thew 

, the testator, 
declared to m e  and to the WifneBel ~n my p~esence that Said InsWUment l S  
his 1 s t  w i l l  end testament and that he had willmgly rlgned 01 directed 
another to sign the same far him, end executed I t  ~n the presence of smd 
simesier BS hrr free and voluntary act fa the plrposer t b r e r n  expressed; 
thst raid w i t n e s e  Sfsted befare m e  that the foregoing win wa3 executed 
and acknowledged by the testator BS hlr I m t  wil l  and testsment i n  the 
presence of esch other, did Subscribe their names thereto Bs sttesflng 
witnesses on the day of t b  date of s a d  wi l l ,  end that the testator, at the 
t ime ai t h e  execution of said w i l l  W B ~  OW? the me of I S  y e 8 6  and Of 

p s m s  being by me lint duly SWOPD, 

iaund and disposing mind and memct).  

Subscribed, w o r n  and seknowledged before me by 
featator, subsmibed and 340Pn before m e  Si- 

A.D., , 

, t h e  

and w>tnesses, fhxa-day of , 

Signed 
!Seal) 

!offlclsl o s p m t g  Of officer) 

Wa. Code 564.1-87.11 
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POmB OP FORBOW R B P R P S B n T A r n  

61 



MILITARY LAW REVIER' [VOL. 86 



19791 PROBATE L 4 W  



MILITARY LAW REVIEW [VOL. 86 

'.*NE ? S  Y e s  

70 



19791 PROBATE LAW 

71 



284 

12 



PROBATE LAW' 



MILITARY LAW REVIEW [VOL. 85 



75 



MILITARY LAW REVIEW IVOL. 85 

i 6  



19791 

71 



78 



19191 PROBATE LAW 

APPENDIX ,I 

SMALL ESTATE PRLOCEDYIS 
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APPENDIX X 

IF= B W i l l  Prewausly i f tes ted1 

THE STATE OF 
COUNTY OF 

we, , , and-, the testator and the witnesim, 
rerpecbuelg, w h a e  names we itgned to the stfsehed 01 foregoln! 
~wfrumenf ,  k i n g  fmi duly  si ,o~n.  do hereby declare t o  the mderrigned 
authorlty that the teatetor sgned end executed the lnstruaenf /u hlS l a i t  
w i l l  and fhef  he Lac i l p e d  w.dl~ngly lor willingly directed another t o  sign 
for him), and that he executed ~f as hir free and valunfwy act fo r  the 
w r p a r ~  therein e w e i s e d ,  and that eacb of the wfnesses, in the preence 
and hearing of the testato?,  signed the wll i  a? w i t n e a  and that  t o  the b e l t  
of his hawledge the te i tsfor was at f h i f  t ime  eighteen yemi of age o i  
older, of sound mind and u n d a  no canstrninf m- undue ~nfluence.  

Signed 

IOfflclai capacity of officer) 
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WITHHOLDING OF STATE AND LOCAL INCOME 
TAXES FROM MILITARY PAY 

by Lieutenant Colonel David C. Cummins** 

Fedem1 t u  m f o m  l e g ~ s l n f i a ? ,  enacted  in 1976 and 297: 
provides that. n f  the request of State atid local goi 'erm 
nients, m o n e y  may be r i t h h e l d  by f edernl  j'?i,zavee offices 
f7"m rnziztary pay fw payment "f state a n d  loenl iiic",iie 
t ams .  .tifang states have m a d e  use of lhis  apttav 

conside78 lhe irnplieatio,ts of f i rrsr  
1 light of t h e f a e f  ihof  idmfifimltm 01 

I. INTRODUCTIOS 

The amendments t o  the federal tax lane  proceed apace, with eon- 
sequent disruption, required re-education, and mental and economic 

*The opinions and eon elusion^ expressed m this art ic le are those of the aurhor and 
do not neeessanly represent rhe $ lev% of The Judge Advocate General's School, 
the Department of the Army, or any other governmenial agenr) 
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adjustment aa the mentable  if unaanted progeny. The Tax Reform 
Act of 19i6 and the Tax Reduction and Simplification Act of 1 9 i i  
are the latest enactments. They directly affect militaq personnel in 
a number of ways. hut certainly one of the most important concerns 
withholding of state and local income taxes from military pay. 

Section 1207 of the Tax Reform Act of 1976.' and B 408 of the Tar  
Reduction and Simplification Act of 19 i i , *  together provide that .  at 
the request of state governments. actire dut) military personnel 
may he subject to withholding and remission of applicable state and 
District of Columbia income taxes from their military pa). Further, 
at the request of state or local governments, members of the Ready 
Reserve and National Guard may be subject to withholding and re- 
mimon of applicable state. District of Columbia, and also cit) and 
country income taxes. This nen legiilation does not affect the power 
of state and local governments to levy a tax upon the receipt or 
accrual of income by military personnel. 

11. JURISDICTIOXAL BASES FOR TAXATIOS 

The jurisdictional baser for the imposition of state and local in- 
come taxes are twofold, residential3 and territorial. Viewed n i t h  
reference to income ieceired or accrued for the rendering of per- 
sonal services, the first basis focuses on the political and legal re- 
lationship, or relational status, herween the taxing authority and 
the performer of ,etricei .  The second basis focuses on  the place 
where the transaction OCCUE ( i .e . .  employment or conduct of husi- 
ness activities) h) means of which the s e n i c e s  are performed 

An individual who 1s dolniclleri w t h m  a state or a political sub- 
division and n h o  earns income by rendering personal serwces 

'Pun L h o  94.466 $ 1207. 90 5ra: 1520 a.  1704-1:GS larrerding 5 U 6 C i$ 
6616. 6517 :197hll 
"Pub L S o  96-30 3 408 91 S t a t  126 a t  167 lsrnendmg S T.S C S 6620 11976) 
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within that jwisdiction is clearly subject to the p e r r ~ n a l ~ i n c o m e  tax 
levy of that jurisdiction Additionally, it has been clear for many 
yeare that there is no constitutional impediment to taxation by the 
state of domicile with respect to income derived b? the domiciliar? 
from services rendered outside that state.s The relational 8tatus of 
domicile or residence is sufficient to support the levy. 

I t  is just as clear that ,  an the territorial jurisdiction baeia, a state 
may consitutionaily tax the personal income of nonresidents or nan- 
damiciliaries when that income is earned or received from sources 
within the s t a k e  The economic activity irhich is the occasion for 
the receipt or accrual of income occurs within the territorial bound- 
aries of the state and that fact 1s sufficient to support the levy. 

I t  necessarily follows that ,  if income is earned outside the resi- 
dent or domiciliary government's territory, there is a possibility of 
multiple taxation. The due process clause of the 14th Amendment 
offers no protection against such multiple taxation,' notwithstand- 
ing that there is a due procesa distinction between the taxing power 
of a domiciliary government and that af a nondamiciliar) govern- 
ment. That distinction is often referred to as the nexus or suffi- 
ciency of contacts between the taxing entity and the subject of the 
tax, or, more graphically, the correlation between a taxing entity's 
right to tax and the opportunities it has provided for, the protection 
it has afforded to, and the benefits i t  has conferred upon the t a r -  
payL?r.n 

From a federal constitutional viewpoint, aa long aa the domiciliary 
or resident taxpayer and the nondomiciliary or nonresident tax- 
payer are each afforded equal protection under the law, and no un- 
reasonable or discriminatory burden is placed on interstate com- 

'Personal income tares are t o  be distinguished from net 01 grass income taxes 
l e w d  mlely againit buiineas o i g a n m t m i  Theae larfer taxes include corporate 
income tsres. frsnchme tares measured by income,  and unincorporated business 

"[Dlamlale in i tsel f  establishes B haeis for taxation" Lairenee Y State Tax 
Comm'n,  286 U S 276 at  279 (19321. New York e x  ? e ! .  Cohn 5 Graves, 300 U.S. 
308 (1937) 

'Travis V. Yale & T a i n e  Mfg C o  , 252 U S 60 (19201, Sharer I Carter. 252 T.S 
37 119201 
,Guar. TI"&[ Ca Y Ynglnia.  30: U.S. 19 (1936) 
lWiscanrin v J C. Penney Co.. 311 U S .  435 (1940) 

organiznnon taxes 
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mercial  a c t i v i t y ,  and cit izens of one s t a t e  are a c c o r d e d  the  
privileges anti immunities of citizen? in all the other states,  the PO- 
tential for multiple taxat ion exists Multiple taxation i i  not per ?e  
unconstitutional and it will be so on]) if it kieldi an impermissible 
rewlt .  

Given this context ,  it might seem that  multiple taxation of income 
a o u l d  be pervasive. Thi ie  it does exist. it is relativel? confined be- 
cause of  (1) federal protectire legislation: (2) state and local g ~ \ -  
ernments not exercising their full constitutional powers of taxation: 
(3) deference to  other taxing entities by granting credit for taxes 
paid t o  them:g and (4) attempts t o  share a single total tax burden by 

OF apportionment of the income base betueen taxing  en^ 

tities 

111 TAXATION OF MILITARY INCOhIES 

Turning specificaily to armed forcer personnel. the Buck A c t r 1  is 
the opposite of protective iegislation because it provides that f d  
era1 ernpioyeea' income earned i\-hile residing on  post or earned 
through performance of service8 on a federal post or reservation I S  
not immune from state and local government income taxation The 
statute makes reference t o  both the tax-significant factors. resi- 
dence of the taxpayer and the territory nhere  services are per- 
formed. 

Some bfafer a130 offer a credi t  to nondomirilinries or nanrcnident i  fur taxes paid 
b) t h e m  t o  their e t n e  of domicile or rebidenre, b u t  YJYPII) only If t h e  latter stare 
reelpraaates The effect of this credit is t o  defer  tu t h e  treaiur) of the state  of 
domirile or residence but onl) 11 that  state has B m m i l ~ r  policy of deference Here 
again. B Ihabht) s f i l l  exlets if t h e  crediting state 's  tax IS mare o n e ~ o u r  V S h d -  
vi iary Comm'n on Interg~veinmenfal Re la tms .  Federal-Stale  Coordination o i  
Personal Income Taxes 21-29 142-48 1196;). 

'owhen the measure of the tax 18 net ~niame, the a l l ~ e a i i ~ n  e m  be either UI both 
of f n o  things I t  ma) be. firrf an exemption from ~ n d u a m  ~n groas ~ n m m e  or, 
second a grant of B deduction reierable t o  the c o n f s i i  x i fh  the orher sfate 

lLCadlfled 8 1 4  U.S  C I I  106-311 (1916)  
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The purpose of the Buck Act is t o  equate federal agents and em- 
ployees with privately employed off-post pereons, and to permit no 
distinction according to whether the federal government has erclu- 
sive or only concurrent jurisdiction over the post The rationale i d  
that the post ahould not be a refuge ii-here federal agents and em- 
ployees can avoid bearing the reasonable fiscal buidens of the stater 
and thev political subdivisions. 

The Buck Act states in relevant part, 

No person shall be relieved from liahiliti for any income 
tax lened by ani  State, or by an) duly constituted taxing 
authority therein, haring jurisdiction t o  l e y  such a tax, 
by reason of hie residing within a Federal area or receir- 
ing income from transactions occurring or services per- 
formed in such area: and such State or taxing authority 
shall hare  full jurisdiction and power to levy and collect 
such tax in any Federal area within such State to the 
same extent and ui th  the same effect as though such area 
was not a Federal area.12 

Since armed forces personnel, in response t o  their military or- 
ders, travei to  and reside within the jurisdiction of many different 
states and locai governments during their periods of service, i t  was 
apparent to Congress that their presence at these locations could 
yield a proliferation of governmental claims asserting. on the one 
hand, either a domiciliary or resident status, or,  on the other hand, 
a power to tax the military pay of the itinerant nonresident s e n -  
icemember within the territory ahere he or she is stationed. I t  was 
because af that assumption, and with a view toward protecting the 
servicemember, that 5 614 of the Soldiers' and Sailors' Civil Relief 
Act was enacted.13 This legislation sought t o  minimize the risk of 
multiple taxation of service personnel and to protect their assertion 
of a more permanent domicile than t h e n  rotating duty stations 
might indicate. 

The second rentence of the statute prerenta taxing entities from 
using territorial jurisdiction to tax m h t a r ?  pay as freely as the) 
might otherwise be inclined to  do: 

" 4  C S.C. B 106ia3 (1976) 
"50 L' 6.C App I514 (19703 The basic alatule was firat  enacted in 1940 and !+a6 
amended in 1942 and 1962 
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For the purposes of taxatmn in respect t o  the income 
or gross income of an? such person by any State . . or 
political subdivision . or the District of Columbia, of 
which such person i s  not a resident or in which he 1s not 
damicilerl. compensat ion for militar) or naval service 

subdirision. or District . . . 

A i  a result of the foregoing prohibition. domicile or reiidenc? is the 
only junsdictional basis available for taxation of the military pay of 
rerricememberr a n  extended PCIIYC duty. 

The first sentence of the statute is consistent o i t h  the above. in  
providing that domicile or residence for tax purposes is not los t  by 
reason of absence from an area due t o  compliance with military or- 
ders. nor is domicile or residence for tax purposes gained or ac- 

within an area due to comphance with military 
of a poaer  t o  tas militar) pay b) reason of 
ent status are not prohibited but the junsdic- 
ions cannot be absence from one place OY pre,- 

ence in another place when that absence or presence is required far 
the performance of military service 

At first glance. then, it would appear that  through protective fed- 
eral legislation the servicemember on active duty is relieved from 
all risk of multiple state or local government income taxation on  hi? 
pay. This is subrtantially but not entirely true, because of varying 
definitions of "residence" uithin the i ta te  t a l  statutes and the local 
government tax ordinances. If "residence" d a a .  
as it does in some states. then there n d t l  be I 
taxation because ever) person has a domicile somewhere and, a t  
an) given moment for a given purpose. he has only one domicile. If 
"residence" alna!s meant domicile plus some additional factor such 

the Soidiris and Sailors' C ~ L I ~  R i l i e f  A r t  36 MII L Rer  123 (19671 
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as  maintenance of a place of abode within the territory of the taxing 
entity, as it does in some states, then again there ivould be no risk 
af multiple taxation, far the same reason. But if "reaidence" some- 
times means something less than domicile, as is true in some states, 
then it is conceivable that there could be legitimate multiple claims 
by both a state of residence and a state of domicile. Aside from 
elimination of this slieht rirk of multide taxation. the effect of the 

pay. 

There 1s sentiment far repeal of this protective legislation." The 
logic of the repeal position is somewhat similar to that which gave 
rise to the federally-impacted area legislation which provides for 
payments by the federal government to state and local governments 
in lieu of taxes. If extended by analogy to armed forces personnel, 
the rationale would be that they should bear their fair share of the 
fiscal burden of the area in uhieh they actually live and where they 
enjoy the benefits of public expenditures. One could only hope that 
there would be some proviso added to the repealer which would re- 
quire the domiciliary state and local government to defer to the ter- 
ritorial state and local government and thus avoid multiple income 
taxation in that fashion. The partent of repeal i8 real, not imagined, 
and is seriously addressed in at least one recent ha revieu wti- 
de." 

To what extent do state income tax statutes apply to military per- 
sonnel who are domiciled m- resident in the state but are serving 
under military orders elsewhere? Among the forty states, Alaska 
w-as until recently the only state which made no attempt to tax in- 
come of residents or domiciliaries when earned outside the state." 
N a n  there are none since Alaaka currently uses federal taxable in- 
come as  the base for its tax against residents.18 thus necessarily 
including income earned outside Alaska. However, the state grants 
a credit t o  residents for takes paid to other states on income derived 
from sources within those other 
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Since domiciliary states uniformly reach b q o n d  their borders. t o  
what extent do the? grasp the military pay of armed forces person- 
nel? The statutes fall into five major categories: First, some atat- 
Utes exempt all military pay,20 thus stating an outrlght preference 
for this occupational group. Second, others exempt certain types of 
military pa?,  such as combat pay, or specified amounts or percent- 
ages of total pay.21 These statutes enunciate a less generous but 
nonetheless clear preference for thls occupational group. Thlrd, cer- 
tain statutes exempt all military pay If the servicemember is per- 
manently or indefinitely stationed outslde the state.22 These stat- 

S'E # , '1b) The folloiiinp exemption8 are al loxed ~n compurmg tsxahlc  income 
under this seetion (1) s e n i c e  pay received by members of t h e  armed forces of the 
United Starea or aux~l~air)  branches o f  the armed f u r r i a .  . . ' Alabka Stat 8 
43.20 031 (1977) 

The taxable income of a n  indl i ldual shall be k Reduced b y  any 
 mount uo t o  a m m m u m  of m e  thouaand dollars. reeeired b i  anr ~ e i  . . .  
son BI payment for seri l res performed uhile  on 8 ~ t l b e  d u f )  ~n the armed 
force6 of the Onlied Stares or a? payment far attending periodic training 
m ~ ~ t l n n ~  f u r  drill and metruetion a i  a member uf  the  nat ional  m a r d  or of 
a r e i e n e  u n i t  of t h e  armed force3 of the  Knifed States 

S D. C e n t  Code B 67-38-01.211) (1977). 

rcsldcnt IS e i e r ?  indiiidual vi.0 .s n o t  a r e i i d e n f  

o r  B r eapora r )  or franrit<>l)  p"'p"'r 
(2) E\erp mdwdual d o m a l e d  m t h m  rtaic 

Onired Stater 
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utes demonstrate self-restraint an the part of the states involved, 
aeknoidedging that an indefinite or long-term sojourn away from 
the domiciliary state has reduced the intensity af C D ~ T B C ~ S  with that 
state. Fourth, some Statutes exempt all military pay if the e e n -  
icemember is B "nonresident." A nonresident is one who has no 
permanent place of abode in the exempting state but maintains one 
in another state. Further, the nonresident may spend no more than 
a certain number of days. for example, 30 days, within the exempt- 
ing state during the tax year.13 Again, such States are exercising a 
measure of self-restraint when the intensity af contact with the 
domiciliary state has been drastically reduced. Fifth and finally, 
some states do not exempt military pay but rather treat i t  as the 
equivalent of any other type of income earned outside the state by a 

IV. PROBLEMS OF TAX COLLECTION 

This complete lack of uniformity has led to  uneven levels of callec- 
tian by the many taxing entities, and uneven levels of compliance by 

( e )  Any indiridual who i i  a resident of this state ~ o n l i n u e ~  t o  be resident 
even thoueh t e m n o r m l v  absent from rhe state. " . .  

Calif Rev. & Tax. Code 8 17014 (Vest) (1977) The 1975 California Income Tax 
Ins true tms .  para D. interprets thin itslute BQ f a l l o w  "California military per- 
aonnel are considered nonrcaidenfs for state income tax p u ~ p o i e b  uhen  ~erv ing  at 
out-of-state posts of duty under permanent military ordera." 

The faxes impaaed under thir Aet shall be terminated upon either o f  ~ X O  
condition&. (1) When univerial compulaar) military ~ r r v i e e  1% reinstated 
b y  rhe United Stnfen Conpress. or (2) When a state of war IS declared t o  
r & t  by the United States Cungreri. 

Iowa Code I n n .  $422  5 (West) (1977). In this fashion B pre-1977 exemption 18 " 0 %  
last 

93 



MILITARY LAW REVIEW [VOL. a5 

military personnel who should be taxpayers. Another significant 
factor in compliance has been governmental reliance on iiithhaldmg, 
1.e.. income tax collection on wages at the source. It 13 adminiatra- 
tively possible to enforce airhholding on employers operating 
within the state and thus to collect income taxes on iiages of their 
employees, whether resident or nonresident. At the same time It 1s 
administratively difficult t o  obtain airhholding by out-of-state 
employers on s a g e s  of employees u h o  are in-state residents. Rec- 
ognition of this difficulty by state gorernments has been a stimului 
toaard alloaing residents a credit for income taxes paid t o  another 
state. Provision for such ailoiiance is noii made in every state that 
has a broad-baaed income tax.25 

An opportunity to effect a major ~ncrease in compiiance. and at 
the same time a reduction in the state costs of collection, has gone 
unheeded. In 1972, u h e n  Congress adopted revenue I t  
also adopted a companion act, the Federal-State Tax Collection Act 
of 1972,*' which authorizes the federal collection and administration 
of state individual income taxes. The Internal Revenue Service 
would collect the state tax in "piggyback" fashion together ui th  the 
federal tax, and remit the revenue to the state. 

No state has )e t  accepted Congress' generous offer. in part be- 
cause of the Treaaurg's delay in adopting regulations. Hoiveier,  this 
delay is no), ended, since proposed regulations were filed on Sep- 
tember 25, 1578, and Sere adapted without change on December 19, 
1978.28 Other substantial reawn8 far state ~ a u t i o n ~ ~  lead one to 
predict that fee  states nil1 seize the opportunity for federal collec- 
tion and administration. 

16[19671 31 State Tax R e i  (CCHI No 61 
"State 4 Locsl F m a l  Assistance Aer of 1972 I# 101-141, Pub L Xlo 92-112 86 
Star 919 Most of i f8  p r o i l s l o n s  arc uneodified 

.'The proposed r e p l a t l a n r  *ere frrsf published a t  42 Fed  R e 8  5 1  790 11877) 
Their ~ d a p r l o r  I: recorder! at  43 Ped Reg 59 316 (1978) 
*OTheie reasons a m  thorovehly dirruised In K'ote. T h e  Fidrral C o I l ~ c t ~ ~ ~ z  If Stat+ 
Indcuidual incu in i r  T a r e s .  3 Fordham Crb L J 519 (19761, and S f o l i  d Purdg. 
Federal Col l i r t i r i , i  o f S t o l r  1,idrv.idicol l n r u n t r  T o r r s  1977 Duke L J 59, 
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The legislation does not apply to local income taxes. nor to carpo- 
rate income taxes, nor to income taxes using a measure or bare 
other than a federal income tax measure or base, nor to income 
taxes that use federal gross income or adjusted gross income aa a 
measure or base, nor to income taxes that use federal m t  income 
(adjusted gross income less deductions other than the exemption 
deductions) as a measure or base. In short. the stare Individual in- 
come taxed that qualify for federal collection and administration are 
as  foiloiis. Firs t ,  taxes qualify that use federal taxable income as a 
base, thus permitting a stare-created proportional or progressive 
rate structure. Second, taxes qualify that use a specific percentage 
of federal tax thus necessarily adopting the federal sys- 
tem of credits and the federal progressive rate structure 31 

The i e g i ~ l a t i o n ~ ~  and implementing proposed r e g u i a t i ~ n s ~ ~  at- 
tempt a uniform definition of residence as a juri8dictmm.l bazis for 
state income taxation. The purposes are to promote ease of admuus- 
tratian by the Internal Revenue Serriee and t o  aroid gaps in collec- 
tion of revenue from resident3 who earn income out of state. The 
statutory standard, "principle place of residence , . , for a period of 
a t  least 136 consecutive days." E interpreted by the regulations to 
mean "the place which is an individual's primary home."34 This in. 
terpretation yields the possibility that a taxpayer could be a resi- 
dent of two or more atates during a single taxable year and thus be 
taxable by each according to time spent therein.35 The combination 
of these definitions and the expressly preserveda6 B 514 of the Soi- 
d i e d  and Sailors' Civil Relief Act means that the dom~cile~ '  of mili- 
tary personnel vould control their residence status for taxation of 
military pay.38 However. their nonmilitary income would be subject 
to a nonresident state tax but not rubject to a tax by the state of 
residence ~ i n c e  the "primary home" would usually be at or near the 
duty station. 

''Only Nebraska, Rhode Island and Vermont p'esently ~ m p o s e  income inxis 
which are B percentage of federal tax liabiliti 
"1.R C B 6362 (1976) 
" I d  4 6362(el(l) 
3 8 ~ ~ ~ ~ ~ .  ~~g I 301 6362-6 (1978) 
"'id , I301 6362-6(bW)ii) (1978). 
"I  R C $ 6362ie)(0 (1976) 
" ' i d . ,  $ 6362in(8) 
" I d . .  I6a62(e)il)(B).  

"This would be B benefit for millfaly personnel. because ei'en t h e  present sllght 
m h  multiple t a x a t m  of military pap r o v l d  be obviated. 
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I t  i s  apparent that  the federal in 
would apply to federally collected s 
efficiencies. including accelerated a 
gybaeked n-ithhaldmg ajstem s a u l d  
cu l ty  in obta in ing  i i i t h h a l d i n p  
Coordination-or the lack of It-between states that  have elected 
federal collection and administration and states that  hare  not. is d 
major stumbling block in the road tcl the advertised benefits of  pip^ 
gybacking. 

The federal legislation introduces nen or discredited cuneepts 
rather than adopting concepts heaniy  utilized by the states, creat- 
ing further difficulties in coordination. Such concepts include the 
federal choler of a residency definition and the federal choice of ap- 
portionment of invearment income betneen states rather than spe- 
cific allucation to one or the other 

Thus it is clear that  the Federal-State Tax Collection Act of 1972 
cannot be expected. at least in its present form. to play a significant 
role in promoting uniformit? of State income taxation systems. or in 
avoiding taxpayer risks of multiple state income taxation. or finally 
m closing gaps ~n application of state income taxes to income earned 
out of state by residents." 

Hon can a state of d o m m l r  or residence efficientlj and effeetirel) 
collect state income tax owed by a peripatetic or nomadic s e w  
icemember? The key is the common employer of that  taxpayer 
group. If the employer withheld state taxes from its payroll and 
remitted collected funds to the state.  the tax collected on military 
pay alone would yield the major amount due and uould facilitate 
collection of taxes due on other forms of income received by the 
taxpayer. 

The rationale far this is as fol loas:   firs^. the military pay of a 
servicemember is not  taxable by the atate where he  or she 1s 

stationed. but only by the state nhere  he 01- she legally resides or is 
domiciled. Of LOUI-se. if the taxpayer 1s alsc a legal resident or 
domiciliary of the state a h e r e  he or she 1s stationed. his or  her in- 

~ ~~~~ ~~ ~~~ 

"I R C 11 3401-3404 (1976) 
'OTrenr. Reg I301  6362-1!4)(23 11976) 
"Shannon, Stnir  lrtoi , ir  Tosrs-Lii,,iy Il'ith Cnir ip i , r i fy  30 Sat1 Tax I ddY 
340 (1977) 
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come may be taxed by that state. Second, servicemembers are fre- 
quently and regularly transferred to other states. Because of these 
tu-" facts, the problem of collection has inevitably heen seen as con- 
sisting primarily of application of a resident state's tax law to in- 
come earned out of state. Withholding by employers, after a some- 
what shaky start in the early part of the c e n t ~ r y , ' ~  became by mid- 
century the principal technique for collection of s ta te  taxes on 
wages of employees working within the 

The game af applying withholding requirements to out-ofmate 
employers would not he u o r t h  the candle if the state u h e r e  the 
work vas  performed ievied an income tax of equai or near equal 
proportions and the state of residence offered a credit for taxes paid 
t o  nonresident states. However, if the work i v a ~  performed in a 
state that did not levy a tax against nonresidents. the domiciliary 
state's effort to  obtain withholding could be ~ o r t h w h i l e .  In  the case 
of servicemembers, the state of duty station is prohibited from 
levying a nonresident income tax," and therefore the domiciliary 
s t a t e  or s t a t e  of res idence could achieve a very significant 
uorldeide collection by imposing nithholding on a single employer. 

It ,%-as in this context that a resolution on nithholding of taxes 
was passed in June 1974 a t  the 42d Annual Meeting of the Kational 
Association of Tax Administrators. In this resolution it was pra- 
posed that the federal government withhold state income taxes from 
its military employees' pay. A similar vien was expressed in the 
September 1975 report of the U.S. Advisory CammissIan on Inter- 
governmental Reiations, entitled, "Differential State and Local 
Taxation of Military Personnel: An Intergovernmental Problem." 
This v i m  nas  repeated in that agency's July 1976 repart entitled, 
"State Taxation of .Military Income and Store Sales." 

The existing federal-state coordination in the form of exchange of 
income tax return information and joint audit agreements provided 
a mechanism affording some control over individual taxpayers and 
created a data base for determinatmn of the amonnt of uncollected 
revenue. Hoivever, this system did not create an institutionalized 
structure for making collections from a large and widely scattered 
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but 
had 
annual lump sum or else estimated-tax partial payments Both al- 
rernativea were more burdensome than regular monthly Q ithhold- 
ing, II hich a s s  conceived as benefitting bath the s e r v ~ c e m e m b e r ~ ~  
and the state fisc. FTithhoiding n a e  supported by both the 1975 Re- 
port to the Congress by the Comptroller General of the United 
States, entitled "A Case for Providing Pay-As-You-Go Pnrilegei to  
Military Personnel far State Income Taxes." and the letter of Au- 
gust 12. 1976 of the Office of Management and Budget 

V. FEDERAL WITHHOLDING FROM CIVILIAS PAY 

withhold ing  by the federal government  i n  its s ta tus  as an 
employer of civilian personnel has a substantial histor 
Congress has required the government t o  wthhold 
taxes from the pay of civilian employees if three conditions are met:  
First, rhe state's law must generally require employer \Qithholding. 
Second, that withholding must apply t o  the state's residents. FI- 
nall!. the s ta te  must request federal gmernment  n i thhdding  
Under  this o ld  s t a t u t e .  still in force.  withholding per ta ins  t o  
' . . employees , . who are subject t o  the tax and nhoae regular 
place of Federal employment is within the State. . . . "  H o a e v e r .  It 
does " . nor  apply to pa! for service a i  a member of the armed 
forces. ''M 

I t  is apparent from examination of the tes t  of this statute thar the 
territorial jurisdiction basis i i a s  preferred over the relational status 
basis b) congress. A resident or domiciliar1 employee might be 

o the tax" by reason of his relational r tat us but a i t h -  
11 not occur unless his 'regular place of Federal employ- 
lthin the State['r terntor>."  b c c o r d ~ n g l ~ ,  the atate's tax 

on its legal residents $\i l l  be aithheld only if the resident employee 
id  norking for the federal government iiithin the state. Further. 
the state's t a r  on nonresidents n i l l  be uithheld only if the nonreai- 

There IS ionsidcrable supper: a.nang serriarmcn and orhrr concerned groups 
fu r  p y h d q  ( I I h ~ u i d m g  of Stace i n t o n e  t a x e s  f o r  members o f  t h e  A r m e d  
Forcia.  H R R e p  So,  658.  94th Cvng 2d S e i s  ?91. rip' r i ivd 8 1 ,  I19761 U S 
Code Can# B Ad l e n s  2897 3190 

I b 5  C E C I55l;(ar 11976) 
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dent employee is working for the federal government within the 
state. 

Executive Order No. 10407, 17 Fed. Reg. 10132 (1952), formerly 
reprinted as a note to 5 U.S.C. 9 5511, provided: 

The term "regular place of federal employment" means 
the place where an employee actually performs his s e w  
ices, irrespective of hi8 residence. except when such 
services are performed in a travel or temporary duty 
status, in which case his "regular place of federal em- 
ployment" Bill be the place to nhieh he will normally be 
expected to proceed for the purpose of performing further 
service8 in connection with his federal employment on the 
termination of travel or temporary duty status." 

The order defined the military exclusion by providing: "The term 
'Armed Forces of the Cnited States' includes all regular and reserve 
components of the Army, the Navy, the Air force, the Marine 
Corps, and the Coast Guard."4B The exclusion therefore encom- 
passed Ready Reserre and National Guard members whether on ac- 
tive duty OF inactive duty training ~ t a t u ~ . ~ ~  

In 1966 Congress imposed a similar requirement of withholding 
District of Columbia income taxes from pay of civilian employees of 
the government a h o  are residents of the Di8trict.j' To this date the 
District income tax applies only to residents and there is no tax on 
n o n r e s ~ d e n t s . ~ ~  Accordingly. the "regular place of Federal employ- 
ment" language achieves a congruence of the two jurisdictional 
bases, residence and territory, in the case of xithholdingfoor district 
taxer. 

In 1974 Congress imposed yet another similar requirement of 
wthholding city income t a x e ~ , ~ ~  extended in 1977 to county income 

*'This Exeeutire Order i s e  reprinted I" rhe United States Code 81 recently 88 
the  1970 edition thereof Para. 6 ( d )  
"10 U S . C .  89 2611al. 270 (19761 
s o 6  U . S  C. I5516 (19761. 

'LA bill in Congress r o u l d  extend LO nonrerrdenti t h e  fax on lncome d e n i e d  from 
S O Y I C ~ S  ui fh in  the d i b t n c t  st a rate 1'3 of tha t  q p l i c s b l e  t o  residents H R 10116, 
95th C o w  l a t  S e x  (1977) 

l'6 U . S . C .  I 5520 (19761. 
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taxes.j4 This legislation also did ". . . not apply to pay for ~ r r r i i t  a i  
a member of the Armed Forces.'' To underscore Congress' prefrr- 
ence far  the territorial jurisdiction basis. the statute requires the 
federal government to withhold city and county income take8 from 
the pay of civilian employees under the folioaing ianditiuns. Firs t ,  
the same as for state tax withholding. the City or county ordinance 
must require employer withholding generally. Second. that ordi- 
nance must apply withholding generally. not to residents of the city 
or count> but rather to employees iiho (1) earn compensation iiithin 
the city or county, and (2) uhase regular place of employment IS 

ilithin the tit> or county. Third, the city or county must affirma- 
tively request federal government \iithholding. 

Kithholding pertains to ". . empioyeee . . . iiho are subject to 
the tax and whose regular place of Federal employment is a i thin 
the jurisdiction of the city or county . " Hoiuever. this applies 
only if the employee 1s a ' . . . resident of the State in ahich that 
city or county is located. . . I t  is apparent that the territorial 
jurisdiction basis was preferred because r e s ~ i e n e e  i>  material only  
to the state, and not to the taxing political subdiviaiona. 

The dual requirement of being "subject to the tax." as bell as 
having a "regular place of employment" uithin the eny or count) 
necessarily excludes the city or county resident who commutes Out- 
side the city or county to his regular place of employment.55 Also 
excluded from withholding is the pa? of an employee 
some income from services performed ai thin the city or e 
thus is "subject to the tax." but whose regular place of employment 
is elsewhere. Even if hie place of employment is within the a t ?  or 
county, if he commutes there from his residence across a state 
boundary there is no iiithholdmg. 

Executive Order No. 11863 IS identical x i t h  the earlier order m 
its manner of defining armed forces.s6 It is nearl? identical in its 

"Tax Reduct ion a n d  Slmphflcarlun .Act of 1977, Pub L h a  95-30 ! 40s 91 Stat 
126 at I 5 7  ( t o  be codified at 5 L'.S C. 8 5520) 

"'40 Fed Reg 21431 11975) rrpnntrd vn 5 U 5 C P 5520 (1977 Supp ) 
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definition of "regular place of Federal emplogment," adding only the 
phrase "official duty station" to describe the place where serv~ces 
are actually performed. 

The executive order dbes  prevent iiithalding unless the  ci t j  
' . . . has within its political boundaries. on the date of the agree- 
ment. io0 or more persons who are regularly employed by all agen- 
cies of the Federal Gmernment." This p r a v m  was picked up by 
Congress in 1977 uhen  i t  added county \Tithholding, and it now ap- 
pears in the statutory definition of a county.57 This executive and 
legislative limitation is apparently designed to avoid substantial 
federal costs of administering a iiithholding system if only a rela- 
tively small number of employees and amount of tax liability would 
be affected. 

VI. WITHHOLDIKG FROM MILITARY PAY 

Given this legislative and administrative context for aithholding 
from pay of civilian personnel, the Congress, considering tax reform 
in 1976. heard and responded to arguments for withholding from 
military pay. I t  decided to permit uithholding of state and District 
of Columbia income taxes, but not city or county income taxes, from 
the pay of personnel on extended active duty. This was in contrast 
with reserve component members on active duty for training far a 
short penad, who would be subject to withholding of all taxes. The 
technique for implementing this decision was to repeal the express 
exclusion of military pay in the state and District withholding stat- 
utes. Further ,  service in the armed forces was defined to exclude 
inactive duty training or short periods of active duty performed by 
ready r e w w  or national guard personnel. The effect is that per- 
sons uithin this reser\-e component group are treated for withhold- 
ing purpores as if they were civilians. 

Congress had a problem with regard to personnel on extended 
active duty because 5 614 of the Soldiers' and Sailors' Civil Relief 
Act applies to them. This provision prohibits use of the territorial 
jurisdiction basis for &ate and district taxation. That basis was the 
premise for the existing withholding statutes. Congress could have 
amended the act by reversing the prohibition. This would have been 

)'Note 54, s u p r a .  8 408(a) ( t o  be eodlfied at  I5520(11(2). 
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a choice against use of the state of domicile UT residence as the 
basis. in f a io r  of the state in which the 
Congres? could then have permitted with 
statutes.  Instead, Congress amended ti! 
substituting. for service personnel only. 
or diatrlct as basis. m lieu of the regular-place-af-emplot.menr lan- 
guage. This is xhematically illustrated in  Table 1 below 

Finally. congress noted that in some states i+ithholding is nr,t 
generally required of employers o i t h  respect to their  e m p l p e e s  but 
is. at least in part .  voluntary. By reason of that fact. aithhaldmg 
i iould not be possible under i V.S.C. P 5517. So Congress amended 
the section t o  permit but not require the federal government t o  vol- 
unteer its sert-ices as a xithhalder of state inmme taxes. but not 
District. city vr county income taxes. Unieas a group of affected 
employees \$ere t o  request this action. I t  seems unlikely that the 
gorernment o d d  volunteer to treat them differenti? than the 
other taxpayers of the state.  

The legislative history of the recent aithholding amendments 1s 
instructive. The House of Representatives tax reform bill proposed 
voluntary nithholding of state and District income tares from mill- 
tary pay. The House TVays and .Means Committee seemed genuine11 
interested in iervine the interests of service personnel a i  ahown by 
the quotation following Table 1. below 
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The absence of iiithhalding has created problems ior 
servicemen who may not know that the) are subJect to 
State income t a l  and may be aJsessed,ivith a large ded- 
ciency when they return from active duty. In addition. in 
the absence of withholding. many mrmbera of the Armed 
Services have difficulty making the lump sum payments 
required uhen  complying oi th  the State t a r  on an annual 
basis. 

The bill . , . provides for such withholding in caws \\here 
the membera request It. 

[Tlhls aithholding 1s a burden wh 
should assume, both for the State 
and their families. 

The Senate took a more strident n e h ,  amendmg the bJl to  make 
it mandatory. The Senate Finance Committee repeatedl) noted 
that " , compliance ui th  State income tax [obligationil by militar) 
personnel 1s not goad."ss The conference agreement fnllantd the 
Senate's approach. In  1977 the House of Repreaentati%ea Tax Re- 
duction Bill contained no withholding provision. the Senate mtro- 
duced county tax nithholding. and the conference agreement ac- 
cepted that addition.B0 

The state tax collectors reacted quickly t o  the Tar Reiorm Act. 
By the end of 1976 eight states were proceesmg requests ior a l th-  
holding.B1 By the end of Yap 1977, thirty-six states had requested 

By mid-March 1977, the Ioiia legiilature had re- 
moved the exemption of military pay.63 thus indicating that the 
exemption had been pounded more on administrative difficulty ~n 
collection than a desire to ihoir preference for this oecupatmnal 
group. 

I P S  Rep Yo 938. Part 
Cong & Ad Seus 3801 
'OH R Conf R e p  No 
Code Cvng B Ad 

s"Gagrrmeier l l i i hho ld ing  ,,1 S t o f r  l r c a r i i i  T a x  Fiun 4 t ) , ,  
M r m b r i s ,  The Arm) Lauyer. June  1977 ar 1-3 
"Sir nore 24. s " p m  Senate File 61. 1971 I a i a  Legis S e n  b 
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and 
adopt inp5 interpretative and implementing regulations. These reg- 
ulations anticipate uniform nithholding agreements, as required by 
Executive Order KO. 11997.66 with resoect t o  the District of Colum- 

Nor was the United States Treasury dilatory in proposing 

bia, states, counties and 
the Armed Forces as: 

cities. The regulations define members of 

. . . all individuals in active duty Status (as defined in 10 
C.S.C. B lOl(22)j in regular and re8erve components of 
the Army, Navy, Air Force, Marine Corps and Coast 
Guard, except members of the National Guard while par- 
ticipating in exercises or performing d u t y  under 32 
C.S.C. 0602, and members of the Ready Reserve nhile 
participating in scheduled drills or training periods or 
serving on active duty for training under 10 U.S.C. P 
270(a).B' 

In accordance with that definition, the ''citizen soldiers" are not 
treated as members of the Armed Forces and are  grouped ui th  
civilian employees throughout the regulations. As to bath citizen 
soldiers and civilian employees. the regulation defines "regular 
place of Federal employment" to mean, ". , . the official duty sta- 
tion, or other place, where an employee actually and normally C e . ,  
other than in a travel or temporary duty status) performs services, 
irrespective of There is no attempt ta define "legal 
residence" or "residence" far state or local tax purposes, since those 
are state-laa concepts pertaining to the power to levy a tax. 

As noted earher, it 1s conceivable that two taxing entities might 
legitimately assert resident status and thus jurisdiction to tax a 
particular taxpayer. Even more claims might unjustifiably be made. 
Sotwithstanding multiple claims of tax liability, the executive 
ordersa and make clear that nithholding will apply 

"42 Fed Reg 31. 750 11977). 
"42 Fed Reg 33.732 (18771 leodified at  31 C F R 8 215.2(1) (1977)). 
"42 F e d  Reg 33,733 (19771 leodified at  31 L F . R .  8215.2(k) (1977)) 

es"[Tlhe head a i  an agenay mag rely on the certificate of legal residenee of a 
member of rhe Armed Forces in determining his  o r  h e r  residenee far cax uifh-  
holding p v r p o ~ e s  " 42 Fed Reg. 31,750, B Z ( i 9 7 7 ) .  

'"' ITlhe head of an q e n r )  at  all  time^ ma? rely on the agency's current records. 
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only for the benefit of one state. The serncemember has it \rithm 
to determine svhich among competing tax cnt 
ithheld taxes. He may seiect a state for legal . 
no income tax,  has a generous exemption, or h 
henrive ithhoiding requirements. and thereby 

avoid withholding 

.4 seriicemember o h o  has net  completed a certificate of ieeai re- 
sidence m1i be treared a, if he nere claiming ieiidence i n  the S:at! 
listed on his firer l eave  and earnings statements prepared after hie 
entry up. actire duty.  FVithholding xi l i  folio\\ or not follon as a ailat- 
ter  of c o u r ~ c .  If that  state 1s actually not his place of residence or if 
he m s h e i  t o  change his residence t o  another state." he ma?. com-  
plete a certificate of iegai residence and the corresponding federal 

mption certificatt.1. The taxing 
t rd  state and the ne? ly  listed 

state wil i  be narified.'2 If a dispute occurs as t o  residence and juris- 
diction to tax.  that  dispute exists between the senicemember and 
the state or states The military department cannot be 

uhieh may Include B icrfiiirafe o i  legal ~ ~ E I O C ~ C C  42 Fed Reg 33.733 
(rodiiied at  31 C € R. 8 215 10(al 119171). 

"Dec,srsrloni of curre?! d o m l e l ' e  ur r 
legs1 rules such a i  I l l  physical prrsenrc 
frme. before bemg ab:e ro rhi ir  domncile 
place of abode in t h e  stare t o  rsishlirh 

revenue S O Y ~ C P I  18 created 

'#In Pub L Nu 91-569. 84 Stat  14Y9 (19701 Concress p a l e  r e l i r i t o  inreri lsfc  
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expected to intervene. is nut  a stakeholder. and ail1 not be subject 
to interoleader. 

VII. CONCLUSION 

The " .  . , special problems that are involved in establishing the 
residence for tax purposes of military p e r ~ o n n e l " ' ~  are not in any 
way alleviated by the recent changes in the l a x .  But they will need 
IO be solved for more servicemembers than ever before. Finance 
office and judge advocate legal assistance office personnel noa play 
and will continue to play a i e r y  important role in achieving tax- 
payer compliance, while protecting the servicemember from im- 
proper claims. 

The House Ways and Mean8 Committee and Senate Finance 
Committee see an educational role: 

The committee expects that the Department of Defense 
will contribute to the effective implementation of this 
provision by making a greater effort to instruct members 
of the Armed Forces in their possible liability for State 
income taxes and the advantages of withholding in cases 
irhere they are liable for such tax.7s 

penaatian w a s  earned If the IOCBUO~S x h e r e  m e  employee performed ~ e i v i c e ~  
s e r e  i o  dirrrse rhar I" no dingle taxing enfi t> i a i  m o l e  than SO percent earned 
then ri thholding could be required only in favor of the i t a t e  or loeal gorernment 
of the employee's residence Tax information 1s sent t o  both taxing entities. 

The Senate had unsvcre%sfvlly nought to  limit the power t o  fax. n i  sell BJ the 
pauer t o  require xiihhalding The Senate Commerce Cammitree l a r n e d .  ~n riords 
nom applieable t o  military personnel' 

LElliminalion of multiple inthholdmg % a b  only a partial ansxer and in 
fac t ,  could place the employee in greater jeopardy than he uould h a r e  
been had t h e  bill not been passed. Thii 18 t rue  because rhe elimination of 
B State'a power to require wthho ldmg has no bearing on the State's 

d l  Cane..  2d &si.. 'ep"n1ted i n  I19701 U.8 Code Cong. & 

"E Rep No 938. 04th Corg  . 2d Sei8 380. ~ e p  
& I d  Yeus 3439 38G9 

. . . .  
I 
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It 1s difficult to imagine haw that instruction 'in cases $$here the? 
are liable for such tax" could be anything other than individualized, 
personal and confidential. 

Superdcm.lly, it would seem that understanding and compliance 
should not be made more difficult simply because the 3et-v- 
icemember mores from one duty station to another. because his 
domiciliary or reridence statu8 remains the same unless affirmatne 
steps are taken to change it. As a practical matter, however. cam- 
pliance i8 more difficult because of repeated mob-es. notaithstanding 
5 514 of the Soldiers' and Sailors' Civil Relief Act. since most s e n -  
icemembers have income in addition to military pay. Further ,  their 
spouses often ha>e nanmiiitar? income. 

When some income 1s arguably taxable by the state and local 
taxing entities Q here the aerncemember 1s located. and taxable also 
by the entity of residence subject to  a credit far taxes paid vhere 
the member 18 iocated. and a h e n  military pay is arguably taxable by 
the state of domicile or residence, the result is a spate of questions 
and a paucity of definitive ansuers. A perception of a h a t  others are 
doing or not doing in seemingly similar situations, the portent of 
multiple taxation of the Same unit of income. and the more common 
taxation by several entities of different units of Income, exacerbate 
the member's frustration, confusion and uncertainty. The finance 
officer or militar? lawyer a h o  can sort out and i d r e  these problems 
performs a real service. 

The occasion for seeking a solution may be uncomfortable. since 
withholding or the lack of it does not affect the taxpayer's baric tax 
liability, but rather is only a means of rateable prepayment during 
the tax year. Nor doe8 i t  affect the duty tu fi le a tax re turn.  As i 
true under the Internal Revenue Code. moic state laoe contaii 
no statute of limitations on civil law liabilities if a return uas not 
filed. A number of years  of putat ive liability puts  the d e n -  
icemember in a poor bargaining position. But "letting a sleeping dog 
lie" \+il l  only add to those years and possibly add a criminal charge 
for eVaElOn or falure  t o  file a retllrn 

There IS simply no good alternative to a bold course of accurately 
identifying current domicile or residence'B and conforming milltary 

~ _ _ _ _ ~ ~ ~ ~  ~~ ~ ~- ~ 
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records accordingly. This presumably will trigger withholding if the 
state of current domicile or residence is covered by the new legisla- 
tion. If this happena, the member mu81 File returns there on mili- 
tary and nonmilitary income, and also file returns with nonresident 
tax entities where the nonmilitar) income U P S  earned, a i  appropri- 
ate. Finally, the member should bravely negotiate with all other 
taxing entities. 

An optimistic outlook would posit that most taxing entities are 
mare interested in current and future compliance with their tax 
I O U L ,  than in disputing possible liabilities during prenithholding 
years. A state claiming to  be a State of domicile or residence has the 
p a v e r  to commence a collection suit in the courts of a sister state. 
This is so, notnithatanding a widely discredited view that one State 
should not enforce the revenue laws of another state. However, 
there has been little activity by state revenue departments eumg 
out-of-state individual taxpayers. either because of reciprocal tax 
collection statutes in both states or because of a neir view of comity. 
The major thrust has been against out-of-state corporate taxpayers. 

I t  may be expected that successful negotiation will not yield an 
agreement about residence, but rather a lack of enforcement activ- 
ity and ultimate estoppel in favor of the taxpayer. Such a result 
should be carefully explained to the servicemember 80 that he is 
reasonably reassured. and that his compliance with the tax law af 
his declared State of domicile or residence is supported. 
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POSSIBLE CONSTITUTIONAL LIMITATIONS ON 
CONGRESSIOSAL AUTHORITY TO REDUCE 

MILITARY PAY RETROACTIVELY * 

b l  Captain Stephen D Petersen-" 

Coari's 19:; L n  

I. ISTRODUCTIOX 

On June 13, 197i. the Supreme Court decided the case of r i i i te i l  
Stniss I' L U J  8o,,nff. The issues presented were eomnion enough: (1) 

California  B B A 1866 
Member of :he Bar: of Io  
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whether the milltar) had coireetrly con.truerl its o w  regularion-. 
E so, (2) whether those regulations a i  applied $+ere consmtent 
the under1)mg statute,  and if '0 (3)  whether the u n d e r l ) ~  

11. THE RATIOSALE OF LdRIO.YOFF 
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four times the RRB. the highe 
entering the training program 
s e r ~ i c e  obligation. Larionoff e m  
t o  extend his enlistment 'in consideration of the pa? ,  ai- 
loivances. and benefits nhich will atcure to me d u n n g  the 
continuance of my service.' Larionoff succeasfuily corn- 
pleted the program and i i a s  advanced to the CTM rating, 
expecting to receive a VRB upon entering the period of 
his extended enlistment on June 28, 1 9 3  

On )larch 24, 1972. however. the S a i y  announced that 

tivea, inquired into hie continued eligibility for a VRB, he 
was informed that since the CTlI rating !vas no longer 
listed, he would not receive the expected bonus. Accord- 
ingly, in >larch 1972, respondent? filed rhis lawsuit. and 
in September of that  year the District Court certified a 
elas3 and granted summary judgment for respondents, 
ordering payment of the disputed VRB's (Footnotea 
ornitted.14 

The second categor? was typified b) Plaintiff Johnnie 9. Johnson. 
Like Larionoff, Johnson had enlisted in the S a v y  at a time when the 
VRB program !%--as in effect and his CThl ratingd i i a s  classified as a 
critical military skill. Unlike Larionoff houerer ,  before Jahneon 
began serving his extended enlistment period. Congress repealed 
the old VRB system, and substituted a new "selective reenliatment 
bonus''6 rxetem. The nature of the new SRB ayatem 1s nor further 
releYant to this discussion. except to note that Johnson was not  eii- 
gihle for it. 

The  Court defined the  t i io  questions presented b) the  two 
categories of plaintiffs as: (1) whether Larionoff and those in h1s 
position were entitled to receive VRB's deepite the Sav)'a elimina- 
tion of their rating from the eligible hat  in the penod after their 
agreement to extend their eniistments but before they hepan s e w  

4 431 C.S at  866-66. 
6 A nasal rating l i  aialogous u l t h  m l m q  o e e u p a t m s l  ~ p e e l a l t r ,  or 4108, ~n :he 
Army. 
6 Hereinafter referred IO i n  t e x t  and notes as SRB 
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11.g thaie r \re  
Sitlla:L"'l ',I e i e  

The Court fits: held i i  favor a i  the Lai iomff  cbteeor, f 
thar: 

placed ar t h e  time rhe  tleciiinn t o  re 

Congress had i n  mind. 

pay c l a m  had ripeneii in to  an "mrti~lement '  , or in  other ~ o r r l i  hac! 
' 'vested 8 

Thus. t h e  Court was confronted. as 11 recogimerl with t v o  le-  
er Congress. b] ITS repeal af the VRR 
to direst  servicemembex like Johnson of 
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their accrued VRB. and if so. whether such a repeal w.a constitu- 
tional. 

Surprisingly, the Court aroideti passing on the condtitutional 
question by holding that Congre had not  intended to divest V R B  
rights from those servicemember .ho aere  otheruise entitled. The 
reason for the surprise was not that the Court had favored one con. 
struction of a statute  aver another to save the statute's constitu- 
tionality, or even that in E O  doing the construction uas s t r a i n d S  
The surprising thing a a i  that the construction given the statute b) 
the Court appeared to be directl, cont raq  to the express intention 
of Congress, and demonstrably so 

I t  seemed apparent from the legislarive history of the VRB repeal 
that servicemembers in Johnson's situation were considered by the 
conference committee, and it was determined that payment of the 
VRB to these members a o u l d  not  serve the lepis la tm goals of the 
bill. The conference committee made clear that these members 
should be eligible for the $15,000 (maximum) SRB, provided the 
members obligated for two additional years. If the members did not 
wish to  trade the extra time for extra mane), they irould have t o  
content themselves irith onl) the RRB in addition to their acceler- 
ated rating?. 

The conference committee reported as follows: 

The Hause Committee in reporting the bill indicated its 
intention that bonuses not be authorized for personnei for 
existing obligated service. There a a e  brought to the at- 
tention of the confereea1° a problem that iqwuld exist, 
particularly in the Sav? nuciear-power field, under the 
House interpretation of the language of the hill, in case8 
where commitment has been made to  a man with a four- 
w a r  enlistment and a two-Tear extension that he cancan-  

(19751 

z' I t  i a i  u i d e l i  rumored tha: Admiral R i c k o i e r  t h e  ' f a r h e r  of the  nuclear 
N s v ) , "  f i r s  discerned :he problem that xould arise a i i h  aenieemembera like 
Johnson. and tha t  the  rdmiral had rvfflcleq: pol i r ieal  "~ag l a  lohbg in their behalf 
Apparent:) hie effort? succeeded t o  the  degree Inrheared II the quoted conference 
committee ~ e p o r i  ~n asiuagmp the problem f h s r  prei,iauil) had been merlaoked 
b) harh m h t a q  and lepiblat i ie  staffers 
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eel the rno-year e*tenaion and reenlist for four )ears and 
receive a reenlistinmi bonus for the four-year reenIis1- 
ment. The Xav? expressed great eoiicern that the laim 
guage of the bill might be interpreted to  require it LO ab- 
rogate an understanding it had s i r h  enlidtees and r<oultl 
merate in auch a n a i  as to cause E ~ ~ O U S  retention orab- 
lems in  i ts  most critical career 
therefore. w a n t  it unrlerarooil that 

field The conferees, 
while it  normally does 

not expect bonuses to be paid for e e r r i e e ~  for ahieh there 
U P S  an existing obligation. it le consistent with the corn 
ferees' unilerstanding that full entitleme!it to SRB i i i l l  be 
authorized far personnel who hare  alreail) agreed t o  an 
extension period if the! subsequentli cancel this exten- 
sion prior t o  its becoming operative and reenlist far a 
penoil of at least t i i o  jears  be!o:id the period oi the cai - 
eeled extension 

Apart from this plain legislative histor?, there 
to the neii 1974 Act x hich ruggeared that Congre 
ing of the sort the Court said it d id  First. the 
tained a savings clause preserring the right of e 
servicemembers t o  receive a n  R R B  but omitted 
provision for the VRB 

Second. and this point iiiiolver the fine interfaces anti mterz tms  
a i  the federal budget. if Congress intenileil that :he Jahnror cate 

conference romm>ttee I r e p o r t  " 
The onl i  rele,dr/ie a f t  
o w f r a t e -  :hat C a n p  
guage of the bill might 

431 r 6 at aa i  
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gory be paid the VRB, where was the appropriation? The absence of 
an appropriation noulil raise serious questions of sovereign immu- 
nity,I3 ad well as congressional intent." The Court, relying on the 
slimmest of reeds, finessed this problem by footnoting, "the Gor-  
ernment'e concession that the 1974 Act does not affect respondents 
other than Johnson implicitly admits that the Act permits such 
payrnents,"lS presumably because sereral serricemembers in the 
"Larionoff category" nould hare  VRB installments falling due after 
the effective date of the act. 

Finally, the Court's construction of the statute must have came as 
some surprise to the circuit judges who had heard and decided 
Lananqff  and other similar cases then pending, as well as to the 
four dirsentingjusticee. Kone of those judges or justices apparentls 
e n t e r t a i n e d  t h e  s l i g h t e s t  doubt  a b o u t  w h a t  C o n g r e s s  hail 
intended.16 

Thus ne come t o  the ultimate question. Did the LariomJi  major- 
ity Simply misread the eangreeiional intent, or, in vieii of the ap- 
parently strained construction of the state. ia the majorit2 really 
saying something fundamental about the constitutional issues it so 
strenuously sought t o  a\aid. or is there another anaaer? To an 
this question. an analjsis of possible constitutional lmitationa 
order. 

L a  Cf , Ede lms i  > Jordan. 415 U 6 661 119i4)  
I d  See Knifed Etafei I Diehersan 310 U 6 564 11940) 

431 K 8 at  aao 23 
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111. THE POTENTIAL COSSTITUTIOSAL SOURCES 
OF LIMITATION 

In terms of absolutes. norhing in the Constitution confers upon 

e Constitution confers the so-~alletl 
not on the courts. Though it mas 

res5 is under a constitutional mail- 
date to provide financing for its coequal constitutional Institutions: 
the judiciary and the Presidency,lu such a case has not arisen and is 
quite unlikely to. Thore cases which ha le  arisen ha re  done so orer- 
uhelmingl\ i n  the area of conpesaional  n a t h  
than congreiaional d u t y .  in the first instance 

te  * m e r  to compel Congress t o  ap- 

out first appropriatiny moiiies for the means by which to rletermmne 
guilt in  accordance n i t h  the C o n ~ t i t u n o n : ~ ~  once established. the 
saiariez of Article I l l  judges ma) not be r e d u ~ e i l : ~ ~  reduction or 

As suggested the potentitai sources of wch  constitutional lim- 
itations are, i n  the abstract. f a r i i  numerous However, t h e  poten- 

The staiute cannot be attacked as an e ,  p o s t  fac io  law because it 
i i  c iv i l  and w t  penal 

9 U S  L4u 1911: Carder , Bull. 3 
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The staute cannot be attacked under the impairment of contract 
clause because that ciauee b! its o a n  terms applies oniy to the 
states. A contention that a party has a contract Bith the Umteil 
States which the United Statea has impaired does iiot necessarily 
s ta te  a cause of action because statutorg interference with an 
existing contract qua contract is not  as such prohibited by the 
Con~tirut ion.~ '  

Plainly, it UPS not  these constitutional limitations t o  nhich the 
LnrionoJf majoriry referred. While the majority's opinion doer not 
explain the constitutional mume of their concern, the citation of 
L y r i ~ h ~ ~  and Perry26 make the source apparent. It is that notion, 
reposed in the Due Process Clause, known as the ''retroactii-e 
legislation" limitation, which created the constitutional problem. 

Does this then mean that Congress 1s in terrible constitutional 
trouble should it ever again undertake to reduce rested rights t o  
military pay? The answer i s  "maybe, but not necessarili" Despite 
certain implications in the decision which suggest that the under- 
pinnings of the holding were constitutional rather than statutory, 
the Court left obrious constitutional avenues open far C a n ~ e s s  to 
accomplish pay reductions. The d i s t i n p s h i n g  functional feature to 
theae alternative avenues is the reason Congress amgns  to the re- 
duction requirement. The distinguishing constitutional feature to 
these alternative avenues le the presence of a competing conatitu- 
tional interest, such as the War Powers Clause. sufficient to  coun- 
tervail as against the Due Process Clause 

Cf F H A \ .  The Darhrgton. I r c  , 368 C B 8 4 ,  85-51 ,1966). Legal Tender 
Case; 1Knar jl Leel, i 9  U S 112 Wall 1 4 5 7  $1871) 

It  18 interesting to note that there is one ~ p e c i f i c  ~ o n ~ t i f u f i ~ i a l  p r o w m n  which 
meemingi) would require Congre.9 or t h e  mllirar) ~ e i v i ~ e ~  10 refuse m pay other 
wise aeeruecl and pabable pa) and sl lruances to a reri leemember Thi? prahibifioi  
applies t o  any period durirg uhich the  rerwcem.ember sided an) 'insurrection or 
rebellion a m n r t  the United Stater" It  IS  applicable e ien  Uithout an adiudeed 

United States,  or any claim for :he l o s s  or emancipation of a n \  a l e r e ,  but 
all such debt.. obl ieamris ard claim- rhall be held ~l!eeal and void 

U S  Conir.  amend XIV P I  

2 s  Lynch \ .  United Stater.  292 U S 671 (1934) 
*a Perry v United State?. 294 U S 360 1193;) 
" 7  431 u s a t  860 
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IV THE SATURE OF THE RETROACTIVE 
L E G I S L A T I O X  L I M I T A T I O S  

>loat Supreme Couit  decieioni o n  :he subjec t  of the  "retrmctne 
e chat tern, as such. b u r  rather refer 
ithout due process of I a n  j S  Earlier 

Suprerne c a u r r  < 

. . .  
F1e.m 

19341, L 
sing R a  

Legal 
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without just  compensation. and this is sometimes m e i ~ t i o n e ( l . ~ ~  But 
rhe ultimate question seems to be articuiaterl as one of substantive 
t h e  process. perhaps because of the erpanileil possibilities of rem- 
ecies thereunder, as opposed to a raking, even though in contract 
cases the raking theor? has some ineawre of facial a t t r a c t i r e n e i ~ . ~ ~  

The Lijiich case i r  the leading Supreme Court deciiiol: in the 
area. In it the Court held unconstitutional a statute abrogating out- 
standing contracts for nar risk insurance. The Liqiieh opinion em- 
phasized that the insurance contracts there in question hail in fact 
been repudiated, and that  the repudiation abrogated "vested" 
rights.33 The Li?,eh Court alro emphasized that g r n t a i t o u i  benefits 
may be redistributed or withdrai\n at an? time in the discretion of 
Congress (e .& healrh care, disability and retired pa?) On this 
paint of distinction, Lnvior,off holds by rather clear implication that 
militar? pa? ma? be the subject of B vested 

There is a second important aspect to the Lyiich opinion. I t  *as 
conceded that "economy" was the sole motire behind the repudia- 
tion of the insurance And having noted this fact, Justice 
Brandeis (writing for the Court) carefull) pointed out' 

[The contracts may not be annulled] UIIIILS, indeed. the 
action taken falls xithin the federal police power or some 
other paramount power 

The Solicitor General does not suggeat either in bnef or 
argument, that there were superiening conditions ahieh 
authorized Congress t o  abrogate these contracts in the 
exercise of the police or an) other pouer .  (Footnotes 
omi t tedY 
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Plainlg , such poirer necessarily includes the authority to remun- 
erate the armed forces. Congress haa an inherent, plenarg and ex- 
clusive power to determine the age a t  which a soldier or seaman 
shall be received, the compensation he shall he allowed and the 
service to which he shall be a ~ s i g n e d . ' ~  

Indeed, through the power of conrcription, Congress has the 
power to require military service without am, pa?. This is $0 he- 
cause military service, when required. is one of those duties owned 
to the S a t i ~ n . ~ '  In  fact. Congress has had oecaaion in the past to 
lower military pay and allowances without affecting obligated mili- 
tary e e r ~ i e e . ~ ~  

During the Civil War, faced with the problem of making payment 
to the Union troops in the field and other financing problems. Con- 
grew authorized the issuance of treasury notes which, although not 
redeemable in species, were made legal tender in payment of pri- 
vate debts. The Supreme Court upheld the so-called "Legal Tender 
Actz" as against the argument that the acts u e r e  unconstitutional 
as applied t o  contracts made prior to 

1o S Doe Uo 92-52, The Con rP,t~l in, i  o / ! h r  l',ri#ed Stairs of A,,triica-A,ralgms 
oiid I , i terprelatioi~.  92d Cong 331 119731 Cf United S ta tes  v.  Rill lami 302 U.S 
46 (19371. I" which the Courr found tha t  parents right t o  the  services of minor 
sons I* superseded b! the war powers prmiimns 

Butler \ P e n > ,  240 U S 398 333 I19161 ldictsl  See a180 Seleelrre Drsfr Lair 
Cases. 245 U S 366 (19181 

For  examples,  ~ e r  the  s ta tu tes  effecting pa) reductions In 1932 and 1933 CO,,Z- 
p"'r A c t  a i  June 30. 1932, Pub L So 72-212. 1105, 47 Star 401, l i i t h  A c t  of 
>larch 3 1933. Pub L So 72.426, 47 Stat.  1489 S e i  United State8 I. Dickerson, 
310 U S 564 (19401. 

The  ~ i s e r v i s f ~ '  c l a m  fhar ih i r  a m o n  i iulatrd their m n t r a c f h  arc1 their fifth 
amendment n g h f i  % a s  uriforml) r q e c e r l  b i  the  courfd E g . Ilorse v. Baeaell, 
289 F Svpp 812 ID P d  19681, o/,d 401 F Zd 544 14th Clr 1968). del 393 
U S 1052 (19691 l 7 , t onuk  > U n i t e d  S ta t e s .  445 F 2d 592 16th Cir 19711, 
S r h u a r t z  v Franklin. 412 F 2d 736 738 (9th Clr 19691: Johnson v Ponell, 414 
F 2d 1060 15th Cir 19691. 
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I t  E not surprising then that the Supreme Court .  fo l iowed by t h e  
lover  courts. has mirlently asserted this authorit\ and pouer of 
Congress in  the area of mili!ar\ pa! .in) right to  receive milltar> 
pay 1s dependent upon statutory entitlement anti is iiot contrac- 
tual 44  The Supreme Court's decision iii the B e f i  is m t r w  
t i re  on  this point. The c a v  inval\ed certain enlisted men who were 
captured during the Korean hostilities in 1950 and 19S1. While prir- 
onere of iiar !he! defected a n i  after the Korean armistice in t h e  
summer of 1953 refused repatriation and  i ient  to Communist China. 
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They %ere diehonorabl) discharged from the Army in 19i4. In 1965 
they returned to the United States and filed claims for accrued pa) 
and allowances which were denied administratively They then sued 
in the Court of Claims for pa) and allowancer from the time of their 
capture until the date of their discharge from the Army. 

One of the Armb's arguments advanced in support of the adminis- 
trative denial of the claim for pay was that Bell and the other elaim- 
ants had violated their obligation of faithful service, and thar under 
contract principles, "one who nillfully commits a material breach of 
a contract can recover nothing under it. ' '46 

The Supreme Court rejected this argument that contract prmci- 
pler applied, saying: 

Preliminarily, it is to be observed that common-laa 
rules eovernine orivate contracts have no d a c e  in the 

I c. 
area of military pay. A soldier's entitlement to pay IS de- 
pendent upon statutory right." 

VI. THE RESOLUTIOS OF THE CONFLICT 
BETWEEN THE RETROACTIVE 

LEGISLATION LIMITATIOS ASD THE WAR 
POWERS CLAUSE 

It  should be clear from the above eases that much more than a mere 
contract contest 1s potentially at stake in a case like Larioiioff Un- 
like Lynch and P e m y ,  na mere breach of contract is 

Yet,  even though the statutory repeal at  issue in Lario,ioff was 
passed pursuant t o  the eangressionai war powers, rhere %ere but 
two purposes mentioned in the legislative history. the need to pro- 
vide a financial incentive for certain critical skill reeniistments, and 
the omnipresent concern for cost effectiveness. or "economy." Since 
Johnson's divestment was not in furtherance of the first purpose,the 
only purpose could be "eeanamy." Thus the Courr WOE quite correct 
that "no paramount power" or "important national interesr" had 
been "invoked." 

366 U S sf 401 
4 1  I d  
48 366 U.S 303 11961) 
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Reading ali of t he  cases together ,  i t  seems plain that such a 
proper "inwccatim, a i i l  orerrirle the retroactive legieiariar. hmita- 

are what pooers  or  interests 

As for whether the c o u m  wii look behind a declared congres- 
it  seems doubtful that  the Supreme Court iiould 

length of a congressional declaration of purpose 
ould i n ~ o l v e  too  man) of the practical and political 
ha re  caused the Court t o  eschee the idea in the 

VII .  CoscLuSIos 

Earlier, t h e  question was posed uhether the Lnrioiqff majority 
sirnpli erred 111 its reading of congressional mrentm,. or was Im- 
plicit?. announcing a i n e ~  form of redreas in the balancing of two 
competing constitutional provisions The author submits that the 
majorit? R B L  doing neither of these. 

In fact, the majorit? eor.ree/it, discerned the t rue in tenr ian  of 
Congress. I t  x o u l i l  have been very unfair if  the young S W Y -  
icemembers inrolved had been deprived of rhe financial f ruirr  of 
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their extension agreementi. and it seems reasonable to conclude 
that  Congress  could n o t  h a r e  intended such a resul t  The 

f f  majority ,185 correctly influenced to this conclusion by 
that the primar? thrust of the legislative scheme was to 

provide a financial incentive at the re-enliatment decision-point. 

Further .  despite the evidence of the conference committee  re^ 

part .  which may be ambiguous on this point, there a a i  a conrpicu- 
oua absence of an5 congressional recognition that it was perhaps 
divestmg some rights previaualy granted, or was acting unfairly. 
Whether Congress as a ahole ever understood all the implications of 
its action la open to  question But it seems likely that, had Congress 
come to an understanding, it ~ o u l d  hare  been that attributed to it 
by the Loriomff  majorit) 

If this analysis 1s correct, it leads to a further conclusion. that the 
Lnrioiioff decision is truly t o  be viewed as a holding on ~ t a t u t o r y  
construction. This being so, the deciaion in no way derogates from 
the historical place of predominance which the F a r  Poivera Claure 
holds within the constitutional aeheme. This eonclusmn 1s extremely 
important to future administrative 
militarb pa? statutes. But reliance 
the confidence that this is what the 

Thus, in summar?, Lariaitoff does not alter the prior state of the 
law concerning possible constitutional Imitations on  congressional 
authority to reduce military pay retroactively 

This p o m b l e  unfairneia escaped no o r e  The i i exs  o l J u d g e  H a k n w a r t h  %ere 
'ernenfisl[lpl ' shared by the four-justlce L n i m r o l f  dissenting minorif)  H e  s t i e s  
sed that, despite the lack a i  lrgol merit. 8 8  he sa- i t  t o  the ierweemembers' 
e l a m  ' the Conererr ma? wish t o  reconsider their situstian and the moral claim 
they ma) have a p i n i t  the Dnrted Stater " Csrm v United Starer, 528 F.2d 738. 
142 (4th Cir 1875). 
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UNPLANNED BUT IMPERATIVE: THE ORIGINS OF 
THE JUDGE ADVOCATE GENERAL'S CIVIL 

AUTHORITY* 

By Captain Michael Hoffman*+ 

In this short ar t ic le  on a topic of legal his tory,  Captain 
H o f f m a n  discusses the growth of the authori ty  of The 
Judge Advocate General to provide legal advice in area8 
other t h a n  mil i tary just tee .  He i e m e i ~ ~ s  o f f m a l  COTW 

spondenee and other documents from 2852 to 1880. 

The article zs intended to hi1 a g a p  ment ioned tn the 
bzbliographze notes to  the offteial history of the A r m y ' s  
Judge Advocate General's Corps.mmm 

I. INTRODUCTION 

The Judge Advocate General emerged as War Department chief 
counsel through a subtle process. Though there were no formal 
boundaries, his early span of authority was limited to issues of 
criminal law The pouers of his office grew without official guidance 
or definition. Being gradual, these changes largely escaped public 
notice and remained obscure in the generation8 that folloived. 

11. THE PROCESS BEGINS 

When Major John Lee became Judge Advocate of the Army in 
1849 he n a s  the first to serve by legislative Bat in nearly 30 years. 

'The opinions and ~ ~ i i c l u ~ l ~ n s  ebpressed in this a m c l e  are those of the author and 
do not neeessarlh represent the > l e v i  of The Judge Advocate Generaps School, 
:he Department of the l r m g ,  or an\ other eovernmenral aeene, 

*-*U S Dep't ai  A m y .  The Army Lauyer h Hiataly of the Jvdee hdrocate General's 
Corps, l i i b 1 9 7 6 .  at 261 (1976). 
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In  1621 the laat statutory provision for judge advocates had been 
removed from the books,' and in the interim officers had oceasmnaly 
been detailed to handle questions of criminal Iaa. Since Lee's ap- 
pointment. the United States has aliuays had lawyers in uniform. 
and it U P S  during his tenure that their jurisdiction expanded t o  civil 
matters. 

The legislation of 1849 did not specify the responsibilities of the 
Judge Advocate.2 nor nas  it accompanied by any committee reports 
which might have clarified the Statute. Declaring only that a judge 
advocate should be appointed for the Army, the law i ias  followed by 
General Order No. 18. which announced the establishment of that 
office a i t h  an unembellished reprint of the Major Lee.  
however, had his o n n ,  very narrou interpretation of his authority. 
In  1851 he was asked to untangle and explain the statutory provi- 
sions for enlistment. While he replied that rt gare him "great plea- 
sure in sending . . . unofficially such information as I have." he also 
felt obliged to note. "officially the Judge Advocate knona no matter 
of law or fact, except what relater t o  the penal code. and the p i l r  
or non-guilt of dome officer or This i s  the first recorded 
instance of the Judge Advocate rendering an opinion on a subject 
other than military justice. 

In early 1853 he received the second request for such advice from 
the Commissioner of Pensions. who wanted his opinion on queations 
arising "under the Land Bounty laws as affected by military usage.'' 
Could a soldier n i t h  tiio terms of service, one of iihiih had ended m 
dishonorable discharge for desertion, total his honorable serb-ice 
time ui th  a portion of the dishonorable enlistment period in order to 
qualify for a land bounty? If not. and the honorable enlistment a a e  

I. L e e  I O  C o l a W  H Br  
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of sufficient length to qualify the soldier, would a record of deser- 
tion in any other enlistment disqualify him15 

The shortfall could not be made up ui th  time from a dishonorable 
period of service, replied Lee, but a bounty accruing from one en- 
listment would not be lost through dishonorable conduct in a sepa- 
rate enlistment ' 'unlea~ expressly by sentence of a general court 
martial."b This time, he ansuered without comment on the scope of 
his official authority. The bulk of Lee's work focused an issues of 
criminal law until he left the Army in 1862, but other issues con- 
tinued trickling his way. 

Lee appears to have reconsidered his earlier interpretation of the 
Judge Advocate's role and dealt willingly n i t h  these additional 
questions. In 1867, far instance, he answered several requests for 
advice on per diem ailowanees. In  May he advised the Secretary of 
War that orderlies a t  the War Department and Army headquarters 
were prohibited by law from receiving special allowances above the 
standard commutation for enlisted men.' In December, a lieutenant 
in Rhode Island was informed that fatigue duty pay could be issued 
from the paymaster's funds if the quartermaster's appropriations 
were exhausted, as the source of that disbursement was set  by reg- 
ulation rather than by law.3 

On occasion court-martial proceedings produced other legal 
spinoffs for the Judge Advocate. One came his way just days before 
the attack on Fort Sumter. In 1861 an officer of the Xarine Corps 
inquired of the i iavy Secretary whether his brevet rank took prece- 
dence among the members of a recently convened military court.9 
This question !\-as forwarded to the War Department, where Judge 
Advocate Lee considered the matter. 

He found that Congress had placed the rank of Army and Marine 

lLertrr from Cammibaloner of Pensions Hearh ro Judge Adracate John Lee ( 6  
Mar 1663). Letters  Reeelved Za  10 
'Letter f rom Judge Adiocate John L e e  LO Cammiar~oner Heath 16 Mar 1863, 1 
Letters sen t  I54 
'Letter from Judge 4 d i o c a r e  John Lee t o  the Seerefar! of !Tar (4 >lag 18571. 1 
Letter? sen t  208 
'Letter from Judge Adio ia fe  John Lee to Lleuie. .arf  A R Edcli 11 Dee 1861j, 1 
Letters Sent 213. 
'Letter from hla~or  Terrell to the S e e r e m i  of the N a n  12 Apr 1861j. Letters 
Reeelred N o  89 
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Corps officers an equal footing. and that Army officers o n l j  took 
their place in court-martial proceedings according to brevet rank 
when the board was composed of more than one Corps. Aa Congress 
had provided for the staff and line of the Marines to compose a 
single Corps. he concluded that brevet rank uauld not apply to a 
board comprised entirely of Nanne officers.'O 

111. THE PROCESS COMPLETED 

With the outbreak of the civil war the Judge Advocate's uorkload 
gren rapidly. In 1862 Congress established a new position for the 
Army, the office of Judge Advocate General." Joseph Holt assumed 
that post with the rank of colonel, and during the war had seven or 
eight judge advocates on duty in his Washington office to assist M ith 
the varied legal questions that crossed his deck.'* 

Some, such as that posed by the family of a soldier in a Sea 
Hampshire volunteer regiment, would have come up sooner or later. 
even in peacetime. They a a n t e d  to knoa if military s a g e s  en- 
trusted to his agent could be "urested from their use" by creditors. 
Holt replied that the public policy considerations which protected a 
soldiers' pay from garnishment ahi le  It uss still in government 
hands did nut apply after he had received it.  It then became his 
private property, and creditors could move against it .13 

Other problems grew directly from the circumstances of uar. In 
one instance, the Surgeon General of the Army wanted to knmi 
u hether certain legislation authorized him to furnish artificial limbs 
for disabled offieere. In  the report back, Holt concluded that he 
could not. The congressmnal appropriation distinguished between 
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officers and enlisted men, iiith commissioned personnel being ex- 
pected to purchase their own.'4 

Another  of the war related quest ions came from Cheater ,  
Pennsylvania. The chapiain of a military hospital in that city wanted 
to know uhether  letters written by Confederate prisoners, to be 
mailed South under flag of truce. had to carry U.S. pmtage. ' j  
Holt's response was to the point. "I take i t  for granted that the 
postage an all such letter8 should be paid. They are on the pri\nte 
business of the par t ies  writing them,  and 8s they are public 
enemies, it is not perceived on what ground they can be permitted 
to claim privileges denied to our citizens."18 

Two interesting "firsts" in American military law came up during 
the early years of the v a r ,  On July 1, 1862 Congress enacted an 
income tax provision. The Army's Paymaster General was uncertain 
of some of the effects that this legislation might have an the service. 
In September the Judge Advocate General issued his first tax opin- 
ion. 

Holt reported that salaries were only to be taxed above the first 
$600. This tax iyas to be levied on both the pay and allowances of 
officers, as i t  appeared that Congress regarded allotments for food, 
quarters and subsistence to be taxable salary. When alloeances 
were drawn in kind, the issuing officer was to retain three percent 
of that amount. If that %as impractical he could collect the tax from 
some monied disbursement to the officer." 

Following quickly on this came the first claims opinion. Two resi- 
dents of Baltimore, a Mr. Hartzherg and a Mr. Stiefd,  were de- 
manding compensation for 400 barrels of flour that union soldiers 
had seized in a Fredericksburp store. The t roow a m a r e n t h  took . .. " 
that stock to be the property of disloyal citizens, and both men in- 
sisted that they uere faithful unionists. 

L'Lerter from Judge Adiocsre Genersl Joseph Halt Io the Secretsri of War (31 
@cl.  1862), 1 Lerrerr Sent 394 
1bL~etfer from Chaplain Graham t o  Judge ldvaeare General Joseph Holr 129 Sep.  
1863). Letters Received So 504 
LbLeccer from Judge Advocate General Joseph Half t o  Chaplan Graham (1 @ e t  
1863). 6 Lefrerr Sent 71 
I'Letter from Judge Adiocsre General Joseph Halt t o  the Seeretar) of N'ar 120 
Sep. 1862). I Letter? sen t  358 
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In  his letter t o  the Secretary of R a r  on the aufficiency of their 
claim. Colonel Holt reported the folloiimg: 

They allege that on the breaking out of the rebellion they 
had a commercial agency a t  Fredericksburg, managed by 
one G. Gottschalk, that  he had then on hand a stock of 
goods which he sold far "Confederate notes." and these he 
exchanged for the flour i ~ i  question i n  the hope of being 
able to send It north. and thus protect his principals from 
loss. 

Two of their employees verified this statement of facts a i t h  af- 
fidavits. but Holt nar of the opinion that their additional teaammy 
added nothing of vaiue to the original petition. But it v a s  noted: 

T h e r e  1 9 ,  however .  superadded  t h e  a f f idar i t  of G .  
Gottachalk. M ha states broadly that the flour \\hen seized 
a-as the property of Hartzberg and Srieful. He ho*erer 

th no explanation, and makes no a l l u s m  to the 
history of the flour ad given by the claimants. yet  that  
history. in all its details, must have been well knaan  to 
him, and it i s  not a little singular that  he should h a w  to- 
tally omitted to refer to it. 

The flour RBS found and taken in a disloyal state.  and in 
the store of Thomas F. Knox, whore brand as a manufae- 
turer it bare. When t o  this coincidence i s  added the prob- 
ability that both Knox and Gottrchalk a w e  disloyal, it 1s 
but reasonable that the government should exact the full- 
est  measure of proof, as to )<hen, and the precise circum- 
stances under which this flour became the property of the 
claimants. IVith all these CirCumstances. Gottxhalk must 
be familiar. and he should be held to set them forth dis- 
tinctly before the claim is reeogmzed. Should his tes- 
timang upon this point be satisfactorj ,  there i i i l l  exist no 
reason x hy the claimant8 should not be paid the value of 
the flour.18 

Such cases made up a small but important part  of the Judge Ad- 
vocate General's workload during the Civ i l  War. Though not oual- 

L'Ler:er f i o m  Sudpe h i m a t e  General Joseph Holt t o  t h e  B e r ~ e t r n  of war ,18 
oer 18623 1 Letter? se.1- 37s 
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itatively different from some of the issues dealt ui th  by the Judge 
Advocate prior to 1861, their numbers grew. During the C k i l  War 
the Judge Advocate General became a regular, rather than ocea. 
sional adviaor on civil questions. 

Few of these case8 ever found their n a y  into published legal eom- 
pilations and reached a wider audience, but in 1865 a selection of 
key opinions were published as THE ''Digest of Opinions af The 
Judge Advocate General." Prepared for the instruction of judge ad- 
vocates serving in the field,'# this volume served general notice of 
the Judge Advocate General's emerging role as War Department 
legal advisor. 

IV. THE NEW ROLE 

Surviving department records show that Army judge advocates 
gave advice on a uide range of legal problems in the years fallowing 
the war.zo A Congressional report of 1880 shous  that their ex- 
panded role U - ~ B  taken for granted. Issued in support of a bill passed 
that year to establish the office of Judge Advocate General far the 
Navy and Marine Corps, i t  drew on the experience of the only 
branch that had Judge advocates. 

The House Committee on Kava1 Affairs reported as follows: 

The business which i t  is proposed to assign to this office 
consists of the records of all courts-martial, courts of in- 
quiry, boards for the examination of officers for retire. 
ment and promotion, the preparation of charges and 
specifications f a r  courts-martial, the  organization of 
courts and boards, the various claims filed for investiga- 
tion, numerous questions of l a u ,  regulation and ather  
matters . . . Public business of the same character de- 
volving upon the War Department is discharged by offi- 
cers of the Army under the direction of the Secretary of 

')Letter from Judge Adlocare General Joseph Holf t o  G .  Slurgir E i q  16 Jan 
1861). 11 Letters Sent 363 

ehronalogieal log a i  mues  rubmifted t o  :he J u d g e  A d i o c s f e  Ge,:errl ~n the 
port-war period can be fau:id 111 2 Letters Reaei\ed 
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War, there being a provision of law for their appointment 
t o  this service under that department. . . 

Earlier legislation pertaining to the Army Judge Advocate Gen- 
eral made no reference ta specific responsibilities outside the crimi- 
naljustice field. When Congress elevated the Judge .4dvocate to the 
rank of Brigadier-General in 1864, i t  was provided that, in addition 
LO his criminal justice activities. he would "perform such other ac- 
tivities as  have heretofore been performed by the judge advocate- 
general of the armies of the United States."zz This provision went 
unmentioned in the floor debates leading to passage of the legisla- 
tion. It was, at most, an acknowledgement that the Judge Advocate 
General had been taking on misceilaneous assignments a t  his own 
initiative. KO reference to this expanding juriaidiction 1s found in 
War Department General Orders of the Civil War period either. 

The report of the House Committee on  Ilavai Affairs identified a 
state of facts that grew from customary practice, and further e>)- 
dence of the informal beginning ie found in the statement of an offi- 
cer who was there when many of these developments took  place. 

In 1878, then Judge Advacate General FVilliam McKee D u m  re- 
corded the fallowing: 

Important as is the duty of properly rer ieuing the pro- 
ceedings of mditary courts. before which are often raised 
questions of lair of eansiderabie difficulty. and where sen- 
tences may involve the most serious consequences to the 
parties tried. it is rather the other branch of the business 
of the Bureau which has given to the office of Judge Ad- 
vocate General its principai consequence. He 1s in effect 
the Lau Officer of the War Department. holding practi- 
cally the same position of general advisory c o u n ~ e l  to the 
Secretary of War as is held by the several solicitors or 
Assistant A t to rnep  General towards the Chiefs of the 
Executive Departments to which they are attached. Such 
9 8 s  peculiarly the relation8 betueen General Holt and 
Secretary Stanton, and his duceessor's. and this relation 
has not since been materially modified.z3 
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The Judge Advocate General's jurisdiction grew on a piecemeal 
basis. Responding to requests for advice from various military and 
civilian officials, he gradually assumed responsibility for the War 
Department's legal activities. His office grew not by deliberate ad- 
ministrative plan, but in response to the needs of the military com- 
munity. 
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BOOK REVIEW: 
CRISIS IN COMMAND 

Gabriel, Richard A , ,  and Paul L. Savage, Crisis 211 Co 
.CItsnzaiiagerne#tt z ? i  the Arm# * Ken York, N.Y: Hill 
1978. Pp. 242. Cost: $10.00. 

Revieived by Lieutenant Colonel John Schmidt III-- 

The United States Army in Vietnam WBE not a cohesive, fuunc- 
tional organization, and most of its failures can be attributed to an 
abandonment of leadership responsibilit? by its officer corps. This 
lack of cohesiveness has carried over into the era af the all- 
volunteer Army of the 19i0'8, and places the Army in a situation of 
doubt as to its abilit? to function efficiently in peacetime, but more 
importantly, in the next war. 

In Cnsis i n  Command - Mtsmanagement zn the Army,  Profes- 
sors Gabriel and Savage allege that the United States Army and its 
officer corps require significant reform. This is needed, say the au- 
thors, because the Army's leaders have forsaken traditional military 
ethical values in favor of the free-enterprise system's pursuit of in- 
dividual values and goals. They believe the officer corps has last its 
ability to inspire confidence, loyalty, and cohesiveness among the 
Army's soldiers. I t  is their position that strength of character, in- 
tegrity, and honor have been replaced by a philosophy of managerial 
efficiency nhieh emphasizes short-term goals a t  the expense of 
long-term efficiency. 

The book focuses on the operational performance and behavior of 
the United States during the Vietnam years. According to the au- 
thors, two things became obvious during that time. First, despite 
ten years of efforts, the Army would not win the Vietnam war. Sec- 
ond, an internal decay of traditional military ethical values a a s  
taking place. Indicators of decay were the high drug use ra te ,  re- 
fusal to execute combat orders, increased desertion rates, and at- 

'This book %as briefly noted at  82 MII. L R e i  215 (1919). 

''Armor, Umfed States Army Deputy division chief for command and manage- 
ment. Administrative and Civil La!, Division, The Judge Advocate General's 
School Charlaiteswlie, Virginia, 1977 t o  present. Graduare of t he  UniLed States 
Army Command and General Staff College, Fort Leavenrorrh. Kansas. 1977. 
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tempts to assassinate officers through "fragging" and misdirected 
fire while in combat. 4 s  Gabriel and Savage state. "the Army began 
to border on an undisciplined. meffemre .  almost anomic mass of 
individuals who collectively had no goair a 
sought only to survive the length of their tour 

Those of us who served in Vietnam can agree with man? of the 
assertions set forth in the book. R e  should understand. ho\\ever, 
that, while the authors have assembled impressive data to support 
this thesis. they lay the blame for the state of the Army almost 
solely on the lack of leadership, integrity. and high ethical stand- 
ards of the officer corps. In  so domg, they have addressed only one 
aspect of the entire system and have failed to ahoa that external 
forces played as much of a part, if not more, in any decline of quality 
of leadership within the officer corps. But even with this thought in 
mind, the book is an excellent analysis of many of the factors which 
drive our officer corps today. As one i\eil-known sports announcer 
is prone to my, Gabriel and Savage "tell it like it is!" 

Gabriel and Savage posit that the lack of an officers' code or 
creed, such as that formulated by the U.S. Army War College study 
on military professionalism,2 has given rise to the problem. Because 
it has no such code, the officer corps has degenerated to the point 
that ethics and honor have given way to a philosophy of "don't rock 
the boat." "it all counts for tuenty,"  and "you can't tell the general 
that," to insure career e n h a n ~ e m e n t . ~  They claim that officers hare  
become so concerned with pleasing their bosses and avoiding that 
one mistake which is career destroying. that they have subverted 
that ethical behavior which has been traditionally accepted as a pil- 
lar of strength far leaders. This managerial careerism. ahich has 
befallen the officer carps, has resulted in the prevalent practice of 
blacking, distorting and diluting almost any data that might result 
in personal performance being suspect of anything less than perfec- 
t i m 4  The practice of "ticket punching" and advancement at any- 
one's expenre i s  the norm rather than the exception. 

Gabriel and Savage submit that this decay began immediately 

> R  
11977) 
*Sl"dY on lllllfari Profe;>lonsllsn. u s Arm> w a r  Collepe 119:o) 
* I d  , at 99 
' I d  , 81 61 
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iollowing the Second World War, as the Army adopted more and 
more corporate business practices. Internal control practices in- 
creased until. with the McNamara years, we had progressed to the 
point that the officer corps began not to lead but to manage the 
Army. The Army not only had adopted modern business corporation 
technology, but it8 language, style and ethics. The Army ceased to 
he a t rue military eatabliihment in the historical and traditional 
wnse.5 

How do we conirront this dilemma? As implied above, the authors 
propose that an officer code or creed be adopted iihich exemplifies 
the virtues and ethics necessary for effective military leadership. 
Adoption and enforcement will be difficult, however. as those in 
power u h o  could make the change are the same ones n h o  have 
manipulated the system to advance to their current positions.6 An 
external force therefore i s  necessary to demand a return to, and 
instill in young officers, the traditional military ethical behavior. 
where the concept of "looking upward" i s  nut the driving force in an 
officer's behavior. Ta this end, Savage and Gabriel propose that the 
"up or out" system be abolished. This system, they say, perpetuates 
the drive for career management a t  the expense af leadership, hon- 
esty, and integrity. 

While u e  may agree uith much of what the authors suggest, the 
fact remains that desirable changes will be difficult to implement in 
today's environment. 

A brief note on the construction of the book I personally found 
Crisis i n  Conimnnd - .Mismanagement zn the A m y  to be the finest 
examination and collection of data on contemporary officer corps 
behavior t o  be found a n y a h e r e .  I t  is well researched and i s  
documented with exceptional footnoting. The book also contains a 
splendid biographical essay. The biggest flaw in the work must be 
its length. Although relatively short in number of pages, the entire 
text could easily have been condensed ta half their number. Repeti- 
tion i s  the word in many cases; I found myself re-reading the same 
idea five or six times throughout the book. A little more editing and 
organization uould have improved the message immensely. 

Would I Suggest this book far others to read? For an officer with 

" I d ,  at  19 
'id , 68-89 

141 



MILITARY LAW REVIEW [VOL. a5 

over ten years service, only if you want t o  reinforce what you hon- 
estly already k n o w  For the officer j u t  beginning his military 
career - a must! The truth sometimes hurts! 
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BOOK REVIEW 
A REFERENCE FOR LABOR RELATIONS LAWS 

IN WESTERN EUROPE 

Murg, Gary E., and John C. Fox, Labor Relattans Lac: Cazado, 
M e x i c o  a i d  Westem Europe,' New Yark, S.Y.: Practicing Law In- 
stitute, 1978. Two volnme8. Vol I,  pp. xxix, 738; vol. 11, pp. ix, 695, 

R e v i e u d  by  map^ Dennis F .  Coupe."'; 

Volume One of this book contains information on the labor rela- 
tions laws of Canada, Mexico, Great Britain, France, Belgium, the 
Netherlands and Italy. Volume Two covers labor relations in West 
Germany and under the Common Market agreements. The complete 
texts of Title VI1 af the Treaty Establishing the European Commu- 
nity and the West German Ca-Determination Act of 1976 are  in- 
eluded as appendices. 

F a r  each country considered there is a concise, narrative discus- 
sion of indigenous labor relations systems, followed by model coilee- 
tive bargaining clauses and charts or tables depicting average u a g e  
scales, hours of a o r k  and pension levels. Indices of Statutory and 
decisional progressions in the labor relations histories of each caun- 
t ry  are also provided 

Although directed primarily to multinational corporate attorneys, 
Labor Relations Laic nil1 be useful for those judge advocates deal- 
ing with international contracting, claims and labar relations laws. 
Of particular interest t o  Army judge advocates are the ninety-five 
pages of discussion in Volume Two devoted to labor relations in 
West Germany. 

Civilian personnel la\\ and labor relations with local national em- 
ployees and third nation workers are complex and important parts 

*Brieni noted at 82 Md L Rev 218 (1979) 
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of the workload of many Army judge advocates assigned in Europe. 
Large numbers of the Army's 80,000 member civilian workforce in 
Europe are foreign nationals, whose relationships with their  
employer are controlled by principles of the labor law of the host 
countries, by Article IX of the SOFA, and by the aupplementary 
agreements. tariffs and regulations.' 

Training in foreign labor relations can be expedited and reliance 
upon local expertise can be minimized if a good reference 8 0 u m  1s 
available. Labor Relatzilns Lax does not answer a great number of 
questions of concern to labor counrelors in Europe. but it does pro- 
vide a good initial reference point for further research 

The &'est German and Scandinavian experiences with Industrial 
democracy date from 1920, and have had a profound influence on the 
development of labar relations in many common market countries. 
As the writera of Labor Relatzons Lau observe, helpful initiatives 
for resolution of labor relations difficulties in the United States may 
be discovered by looking abroad: "[Bloth corporate and union repre- 
sentatives from the United Stater and Canada, in gaining an under- 
standing of West German labar l a m ,  may also obtain a glimpse of 
issues which may increasingly confront labor and business on the 
North American continent."2 

West German labor l a w  recognize t u 0  complementary aorker 
rights: union representation ohich has parallels i n  the United 
States under our National Labor Relations Act. and industrialized 
democracy nhich has almost no counterpart in the United States. 

Industrialized democracy IS the term used to describe the direct 
contacts of worker groups with management officials, without union 
involvement, through Works Councils. Works Councils give em- 
ployees a role in the decisionmaking process of the larger X e s t  
German corporations, either through employee participation (the 
right of workers to be consulted before actions are taken by man- 
agement). or through the stronger right of co-determination (the 
right of worker representatives to vote and have an active role in 
corporate decisionmaking). 

> A n  example 13 USAREGR Regulation .Yo 690-64 
1 1  G Murg d J Fox. Labor Relations Lau Canada. Mexico and &Vestern Europe 
740 
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Although industrialized democracy sometimes results in employ- 
ees controlling traditional management functions, such as  hiring 
preferences, productivity, and employee behavior, management 
normaily has a siightly greater vote and both sides are severely re- 
strained by comprehensive labor Statutes that go far beyond federal 
controls in the United States. The union role in West Germany is 
confined to collective bargaining on issues not settied directly be- 
tween Works Councils and management. 

Understandably, unions in the United States have resisted indus- 
trialized democracy, preferring to delineate the forces and functions 
of labar and management. "Us-against-them" attitudes that are 
sometimes fostered by the American labor movement contrast mar- 
kedly with the cooperative, team effort concepts underlying indus- 
trialized democracy. 

Without proselytizing on the strengths or weaknesses of the re- 
spective systems of labor-management relations, the authors of 
Labor Relations Law point out many differences among the Nays 
foreign countries address essentially similar concerns. 

In West Germany, most Western European countries, and in 
Canada, for example, employees are paid ~everance indemnities 
that  a r e  generally more substantial than u h a t  United States  
employers pay their discharged employees. Termination pay can be 
as much as two years' salary. In the United States, unemployment 
laws usually shift the burden of compensating laid-off employees 
away from the corporate owner8 to the taxpayer 

Unemployment in many Western European countries is kept at 
comparatively iow levels through the technique of "worksharing," a 
system that simply reduces the hours of work in periods of slow- 
down, in order to minimize the need far layoffs. 

Significant differences between labor relations in Western Europe 
and the United States are  evident in many areas discussed in Labor 
Relations La% Collective bargaining agreements are the key to the 
labor-management relationship in the United Statea, but play a 
more restricted role and are usually unenforceable a t  law in most 
Western European countries. In West Germany there is no exclu- 
sive representation of one group of employees by any one union; 
employees in a bargaining unit are often represented by several 
different unions. 
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Another difference be tne tn  the 8)stems of labor relations in the 
United States and \Vestern Europe 1s the usud method of dispute 
resolution. Strikes are less common in  the United States due t o  
greater reliance on arbitration of grievances. In \Vest German),  
"aarnmg strikes" of limited duration undercut the effectiveness of 
the arbitration process. Interemngly. strikes in West Germnay are 
illegal if the resultant financial losses are greater than the advan- 
tages sought by the uman.  

Most of the differenaea noted stem from the higher degree of 
statutory control of labor relations in the Kestern European coun- 
tries. In the United States. the emphasis 1 3  on letting the union 
reprerentatives and management agree to a contract nithin broad 
statutory guidelines An illustration of this is the cost of living in- 
creases which are required and regulated by l a w  in TVest Germany. 
but are the subject of heated bargaining in the United Slates sys- 
tem of labor-management relations 

Perhaps the principal shortcoming of this book for judge adlo- 
cates is its failure t o  describe in greater detail the da?-to-day func- 
tioning of the Weit German Works Councils. Some discussion of the 
Personnel Representation Act of 19i4.  and its extension of the re- 
quirement far iocal Works Councils t o  agencies with more than five 
employees. uould alia h a w  been aeicome 

But in Bum, this 1s a well written, raluable reference work that 
belongs on the sheires of at least some of our higher i e r e i  command 
la!, libraries. 

The particular ~ a l u e  of the book is mofold: as a general reference 
work, and as a basis for challenging many of our O I I ~  assumptions 
about ideal labor-management relationships. Xr. Xeany and other 
American labor leaders often denounce the dumping of "cheap 
foreign goods produced by cheap foreign labor." In learning more 
about foreign labor systems, readers of Labor Relatiliiis Laic may 
be forced to acknowledge that "cheap foreign labor" E sometimes a 
shibboleth far a highly organized. motivated and productive iiork- 
force that 1s producing quality product8 at lower prices because 
their Byatem of labor reiations encourages rather than discourages 
employee-employer teamnork and greater indinduai responsibility 
for job accomplishment. 
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BOOK REVIEW: 
RACIAL DISCRIMINATION AND MILITARY 

JUST IC E 

Perry, Ronald W, ,  Rneial Dtserzininatzon a n d  Military Justtee. 
New York, N.Y.: Praeger Pubiishers, 1977. Pp. 97. Bibliography. 

R e i h i e d  bi, Coloiiel Johi i  S .  J I c l  

In reading the book, "Racial Discrimination and Nilitary Justice," 
the reader may iiell let it8 title and the opening f e n  pages affect his 
eventual assessment of the book's merit. This ivouid be a serious 
mistake, for the writer has provided a fascinating, albeit somewhat 
statistically overwhelming. overvieu of the manner in u hich the 
mil i tary just ice  ays tem opera tea  i n  what  h e  calls " the  s e a  
services"-the United States Nary  and the United States Marine 
Corps. 

In his premise. the author identifies his purpose as "addresding) 
the question of whether blacks and whites receive similar treatment 
in the criminal justice system of the United States Navy and Marine 
Carps."' He  indicates his project arose "in connection with the ef- 
forts of the Department of the Navy to obtain an objective assess- 
ment af the extent o/iaczsm in the sea services and its impact upon 
military life''2 (emphasis added). Mr. Perry carefuily excludes from 
hi8 study any evaiuation of prison conditions in the sea services or 
any evaluation of the basic fairness af the Uniform Code of Military 
Justice 

Rather, he limited his scope to an analysis af "the consequences of 
the operation of the existing criminal justice aystem" and ad- 
dresses himself to the basic question of "whether or not blacks and 
whites are treated differently on an institutional I e v e i P  

When the reader realizes that the author i8 an Assistant Profes- 

'JAGC. U.S Arm) Reserre.  retired. Former mobiliznfion designee t o  the Judge 
Advocate General I School. Charlorfesuille. V i r g m a  Preaidmg judge of the 
Su~er ior  Court of California BE Sa" Jose 
' R  Perry. Racial Discnrnmafm and Military Justice 1.1 (1811). 
* I d .  
" I d .  
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SOY of Sociology and Senior Systems Analyst with the Institute for 
Social Research a t  the University of Hartford in Kea1 Hartford. 
Conn., with prior teaching stints at Arizona State Unirersi 
University of Washingon, and Pacific Lutheran Universit 
suspicion may well arise that Dr. Perry has not only defined h 
of inquiry, but has already determined the result he le going to 
reach. 

Little is done to allay the reader's suspicions as he reads the first 
few pages of Dr. Perry's book, and finds what appears to be several 
rather obvious misconceptions about the manner in which the mili- 
tary justice system operates. 

He  notes, for instance, in describing the basic operations of the 
military justice system. that enlisted men are ordinarily tried by 
courts composed of commissioned officers. although they "may peti- 
tion to have other enlisted men-superior to him in  grade-form 
one-third of the court."4 The choice of language i s  unfortunate be- 
cause. without ever directly saying so, the author eonre>a the ~ m -  
pression this is a privilege accorded rather than an absolute right. 

He also notes t h a t  military judges  are assigned to special 
courts-martial only under "special crcumetancea."6 This statement, 
while not only untrue, ia coupled with the obseriation that most 
criminal cases in the military are tried by special courts-martial and 
again conveys the impression that most military persons are tried 
by courts operated without the guidance of the trained legal mind of 
a military judge. He also points out that special courts-martial can- 
not adjudge either a dishonorable or  bad-conduct discharge, which 
1s somewhat misleading. 

Finally, Dr. Perry points out that the Iouest level of the courts- 
martial syatem is the summary court, wherein "there IS the implicit 
requirement that the accused agrees that he is guilty and that the 
punishment meted out by the court is rea~onable ."~ A number of 
military defendants who have been acquitted by such summary 
courts ivould perhaps take issue with this statement. 

' I d  at  5 
,Id at 6 .  
' I d  
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Dr. Perry then earefuily analyzes B maw of data collected from a 
very repreamta twe cross-aection of case6 which were processed 
through the NavylMarine Carps courts-martial system during the 
last quarter of 1972 and reaches a conclusion which may surprise 
some who are  not familiar with the military courts-martial system. 
Dr. Perry concludes that his "study of the treatment of blacks and 
whites in the criminal justice system of the Xavy and Marine Corps 
has uncovered virtually no evidence of institutionalized diaerimina- 
tion against either racial g r ~ u p : " ~  i .e ,  white or black. Dr.  Perry un- 
equivocally states that his "data indicates that the application of 
criminal justice In the sea services is remarkably even with respect 
to ra.ce.lls 

The statistical investigation which the author has undertaken in 
order to reach his ultimate conclusion is most impressive and lends 
considerable weight to his findings. Dr. Perry first solicited data 
from all naval and Marine Carps pr isms,  stockades, and brigs; all 
but a handful complied with his requests (881 prisoners out of a 
probable total of 948). He then compares the racial patterns of these 
individual8 with the racial composition of the services involved, at- 
tempts to determine offense patterns, and cornpares the length of 
sentences. 

In Dr. Perry's first chapter. he traces the history of black partici- 
pation in the sea services and the integration of the services as  offi- 
cially implemented by President Truman's Executive Order 9981, 
dated July 26, 1948. He nates, for instance, that blacks have served 
alongside whi tes  in t h e  Navy for over t v o  hundred  years- 
generally in combat roles during the first hundred years-and that 
it was only during the twenty year period between 1922-1942 that 
black enlistments were not accepted by the . U a ~ y . ~  It is fascinating 
to learn, for instance, that during the Civil War. tirenty-five per- 
cent of the fleet w a s  black.10 

Black participation in the Navy began to decline about the turn of 
the century. and the author theorizes this may hare  been because 

'Id 81 83 

sId PI 15 
>'Id 
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the  nou more mechanized Navv reouired educational skill8 which a 

messmen or steiiards arose 

Dr. Perry then goes a n  to point out that  black participation in the 
Marine Corps did not begin until 1942, and that even then it was on 
a segregated unit basis." These all black units were absorbed into 
other units in 1949. and by 1964, the Marine Carps had become fully 
integrated. 

In  1949, 7.5% of all enlisted service members were black; hoa -  
ever. only 4.0% and 1.9% of the Navy and Marine Corps, respec- 
tively, were black. By 1971, 12.1% of a11 enlisted service members 
were black, but in 1969 (the nearest comparable year). 4.8% of the 
Navy nas  black iihile the Marine Corps percentage had risen to 
10.7%.'2 

Dr. Perry then undertakes a very lengthy and careful statistical 
analysis of the courts martial system of the sea services, which is 
virtually impossible to  summarize in this report since rhe very na- 
ture of such an analysis requires detailed comparisons that carefully 
move imm item to Item. 

For instance, he comparea the total number of courts-martial con- 
vened by both the Savy  and the Marine Corps in  1972, and then 
determines a ra te  per thousand per service and per  type of eourt- 
martial; i . e . ,  2.27 per thousand in the Xavy and 10.37 per thousand 
for the Marine Corps.13 He then examines the conviction rates and 
finds that  acquittals or dismissals are virtually unknown in general 
courts, more frequent in special courts, and most frequent a t  the 
summary He ascribes these results, correctly, I suspect, to 
the greater  care in preparation for trial of the more serious of- 
fenses. 

He then examines the results of these con\-iCtions by court and 
race, and he finds almost no differences beteeen the races. For in- 
stance. ~n special courts in the Navy. the conviction rates  aere  

" I d  at  17 
" I d  at  19 
" I d  at  20 
" I d  sf 21 
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94.12% for nhites and 100% for blacks; in the same courts in the 
Marine Carps, the figures are 91.67% for whites and 88.465 for 
blaeks.x5 He concludes that the conviction rates for blacks in the 
Navy are  slightly higher than far whites hut they are slightly ianer  
in the Marine Corps. 

The author then examines the makeup of the prisoner population 
of the two sea services and finds that during the last quarter of 
1972, 881 sailors ( . I7  percent of enlisted grade sailors) and 1626 ma- 
rines (.92 percent) were confined in brigs or prisons.'B This shows a 
confinement ra te  of 1.74 per 1000 sailors and 9.16 per 1000 marines, 
or a confinement ra te  about five times higher for marines than 
sailors. This figure is consistent n i t h  the different courts-martial 
ratio between the two services. 

By examining the age groups in the two services, Dr. Perry notes 
that enlisted marines are ,  as  a group, younger than the sailors, and 
he finds 76.28 percent of the sailore confined and 74.24 percent of 
the marines confined are 21 years old or less." Moreover, 95.68 
percent of all sailors confined and 99.08 percent of all marines con- 
fined are under 30 years of age. He also finds the incarcerated per- 
sons in both services to be less educated than the nanconfined per- 
sonnel. He also finds most of them to have come from the two lowest 
pay grades.I8 

Dr. Perry also finds that while only 7.29 percent of the Xavy is 
black, almost 20 percent of the Navy prisoner population is hiack. 
On the other hand, about 1 6 2  percent of the Marine Corps enliated 
men are  black, and they only make up 23.8 percent of the prison- 
e r ~ , ~ ~  Dr. Perry then examines the white prisoner population and 
finds i t  not too dissimilar from the Black population, and he con- 
cludes that "while blacks and whites in the lowest educational 
categories are treated a t  least similarly . . . many blacks in the 
upper educational grouping have a disproportionately high inearcer- 
ation rate even !?-hen age is taken into account.''zo 
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In Chapter 3 of his book, Dr. Perry takes a long look at  the sensi- 
t i re  and long-running question a i  i ihether blacks commit more 
crimes-and specifically. more riolent crimes-than whitea. The 
author suggests that  the military justice system presents a some- 
what unique opportunity to examine this question because i l j  con- 
\ i d o n  rates ad opposed to arrest  rates are more constant in the 
military: (2) the  quality of counsel is much more standard in the 
military, and ( 3 )  greater control 1s exhibited in the military over 
arresting personnel and those who operate the military justice sys- 
tem. 

Dr.  Perry first divides, someahat arbitrarily. but none the less 
logically. all militar) offenses into four categories: (1) major military 
offenses ahich are also criminal in civilian life (murder, rape. rob- 
bery.  e m ) :  ( 2 )  confrontation or status offenzes idisrespect. dis- 
obedience, escape, etc.); (3) unauthorized absences (AWOL, deser- 
tion, etc.); (4) other military (civilian) offenses (forgery, drunk- 
driving, perjury. etc.) .2L 

He notes that nearly 70% of ail incarcerated pnianer r  are in for 
AWOL-type offenses. and that this figure is relatively constant for 
bath services.22 He also notes that both the Navy and Marine Corps 
hare  remarkably similar incarceration rates for the four categories 
of offensea listed above; i . e . .  Category I-Savy 7.27%.  Marine 
Corps 9.80%: Category 11-8.00 to 6.54%, Category Ill-75.00 to 
73.Z3'0: Category IV-9.73 to 10.13%.*3 

Dr. Perry then breaks these figures daiin by race, offenses, and 
serr iee  and finds that.  in the Navy, the figures look like this: Cate- 
gory I-whiter, 3 . 7 3 %  blacks,  20.11%; Category 11-\\hitee, 
7.62%; blacks. 9.47%: Category 111-whites. i S . 8 5 4 ,  blacks. 
60.36%: Category IV-whites, 9.806. blacks, 9.47%. Similar eam- 
pariaan for the .\larine Carps shaas :  Category I-6.62% to 17.99%: 
Category 11-5.63% to %.%%%; Category 111-80,764 to 54 91%, 
Category IV-6.99% to 18.22%.*4 

The author then examines these figurea in relationship to  age and 
education: and, after having done L O ,  he comes up with the fallowing 
conclusion: 
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In  summary. our findings do not lend support to the ar- 
gument that blacks and sh i t ea  of emilar social Btatus 
h a w  similar rates for the commisrion of violent offenses. 
Since this is the case, indirect support is afforded the ar- 
gument that the basic socialization of blacks and whites is 
fundamentally different and. in later adult life, these dif- 
ferences persist even If other social factors are held can- 
stant. To fully examine this hypothesis would go far be- 
yond the scope of the present data. At best. the data at 
hand are sufficient t o  vitiate the social-status argument 
and to suggest that the socialization approach, pending 
further empirical analyses, is the next moat powerful al- 
ternative explanation for the b1ack.n hite violent-crime 
differential detected here. 

In  examining the sentencing practices of military courts, the au- 
thor firat observes that the military presents a unique opportunity 
to assess variations in racial sentencing patterns because all of the 
crimes are handled by the same type of courts, operating under the 
same rules, and dealing with offenders \rho may have come from 
different backgrounds but who now live in similar housing and re- 
ceive similar pay. 

I t  i8 Dr.  Perry 's  conclusion that ,  contrary to aimilar civilian 
studies on this project, the "analysl3 of military data shows no sip- 
nificant black-white sentence differential in any of the four offense 
c l a ~ s e ~ . ' ' ~ ~  "Also black and white prisoners remained represented in 
equal proportions in the sentence categories when offenders with 
prior records iiere separated out.''2B Dr. Perry notes that offenders 
with long prior offense records in the military are a fairly small 
group of persons due to the policy of the services to separate those 
u h o  have constant problems with military discipline. 

In  order to truly appreciate the impact of Dr. Perry's book and 
conclusions, the reader redly has t o  carefully read the book-and 
particularly the statistical charts, so that any fears of "doctoring" 
the Statisties can be allayed. If any such has occurred in this book, 
this r e v i e ~ e r  could not detect i t ,  and the results of the various 
studies and charts provided a fascinating overview of the military 

""d at 75 
*'Id 
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justice system in the Savy and Marine Corps. The book is reeom. 
mended highly for those who are involved m or interested in the 
military justice system. 



BOOK REVIEW: 
CONFESSION AND AVOIDANCE 

Jaworski, Leon, with Mickey Herskowitz, Confession and Aroid- 
ante . -  New York. N.Y.: Anchor PresslDaubleday & Co., Inc., 1979. 
Pp. 326. 

Revieiced by CaptainiP) Joseph A. Rehgonsky'. 

The real reason for the Saturday Kight Massacre, advanced by 
one contemporary u-ag, was that Richard Nixon simply could not 
abide Archibald Cox's bow ties. I found t h a t  explanation only 
slightly less amusing-and plausible-than another offered shortly 
after that infamous dismissal: that the President wearied of having 
to say "Special-U'atergate-Proseeutor-Archihald-C~x" all the time. 
The sounds, to be sure, do not trip from the tongue. But "Special- 
Watergate-Prosecutar-Leon-Janorski" provides little aural or 
elocutionary relief, and our 37th President would have served him- 
self better by learning to love bow ties instead of licensing Jaworski 
to do him in. 

Leon Jaworski is a first generation American. He earned his iegal 
spurs in R'aco, Texas, in 1929, as  the appointed defense counsel for 
a black farm worker accused of the ghastly murder of B u h i t e  
couple, the parents of a three-year old daughter. The defendant 
protested his innocence, and Jaworski came to believe him. He be- 
lieved in him through the obscene phone calls, letters and threats 
that were the lot af every energetic white lawyer who zealously de- 
fended an unpopuiar black client in that time and place; believed in 
him through the trial, the conviction. the death sentence, and the 
appeal; believed in him through the preparations for his retrial and 
continued to believe in him until the man the defendant suore ac- 
tually committed the crime !\-as located and established a legitimate, 
unimpeachable alibi. After his client was electrocuted, Janorski 

'This book v a s  bnellr  noted at  84 3131 L Rei,  146 (1979) 
"JAGC. C.S  Army. Chief. Career Management, Reserve Affairs Department, 
The Judge Adiarafe Generaps School Charlotteaiille, Virginia, 1978 t o  preaenr. 
Graduate. 26th A d y c e d  (Graduate) Course.  TJAGSA, 1978 Author of book re- 
we*r published ar 19 Mil L Rei,  199 (1976) and 76 Mil L. Rev 187 (1977). 
Regular contributor t o  T h e  .Sattonal R r o i r i i  and ather permdicali. 
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learned that he was the beneficiary of the man's W'orld &'ai- I GI iife 
insurance polic) He aar  aurpriaeil and touched at this feeble gea- 
ture of thanks from a man who. he had now t o  conclude, a a s  an 
accomolished liar. a demared  and remorieless murderer .  "Of 
course." deadpans dauorski, "I was glad I had not k n o e n  
that I had a beneficial inteiest in the death of my client." 

Jaaorski's story ends nearly a half century later. as he a r a p s  up 
his duties as counsel to the House Ethics Committee investigating 
the Korean influence-buying scandal. That part of the book is the 
least eompeliing, as, indeed. was the scandal itself. "Koreagate" 
p a s  perceived as petty-albeit i~idespread-corruption. and the 
investigation a a s  hampered from the start by the fact that the 
House of Representatives was investigating Itself. Other factor 
too. contributed to an unsatisfactory resolution. Yost of the mi 
creants nere Democrats: furthermore. i\hile IVatergate had i L 

Woodoard & Bernstein to fan the flames and a single vulnerable 
archvillain to bring dai in ,  the Korean scandal \$ad handled Indiffer- 
entl) b) the press, and there nere simpl) too many rats t u  catch in 
one big trap. Finally, there is the argument that. however rep- 
rehensible may have been the acts of the congressmen who took the 
money, the Koreans did nothing moraliy n rong  in offering it: the? 
iiere the representatives of a amall, helpless country trying to curry 
favor with a superpower. Who, reviewing .imerica's foreign p a h q  
disasters of the past decade or more, can blame Korea for declining 
to bank its s u r n r a i  exclusively on our iiillingneaa to honor those 
open covenants. openly arrked at? 

During the interial betueen hi3 representation of the indigent 
Jordan Scott and the House Ethics Committee, Leon Jaaorski gren 
prosperous and skillful. He volunteered far service in World War I1 
at the age of 36. served in the JAGC, and prosecuted the first war 
crimes trials organized under  the provisions of the Geneva Conren- 
tion (four months before the Nuremberg Trials began). For years he 
was retained by the litigious. legendary Texas aildcatter Glenn 
McCarthy. the model for Jet1 Rink in Edna Ferber's novel. G m i t  
(the part played b) the late James Dean in the movie). He succesb- 
fully represented Lyndon Johnson in 1960 when Johneon's right to 
run simultaneuusly far re-election to the Senate and election to the 
Vice-Presidency x as challenged (he la ter  declined Preaident  
Johnson's grateful offer of a Supreme Court seat), served as Preri- 
dent of the American Bar Association, and prosecuted .\lisaiasippi 
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Governor Ross Barnett for his 1962 defiance of federal integration 
orders. Jaworski ran the Texas end of the Warren Commission's in- 
vestigation of President Kennedy's assassination (he vigaroualy and 
convincingly defends the Cammisaion's conclusions), and capped a 
career teeming with the kinds of highlights moat laiiyers only 
dream of with his 8 .  0 victory before the United States Supreme 
Court in the case of The C m t e d  States of Atnrriea v. Richard 
.Vim%. making him the lairyer most responsible-with the excep- 
tions of John Dean and Xixan himself-far ending Richard Sixon's 
political life. 

Janorski's memoir 1s light and amy, fast-paced and mtereatmg. It 
does not pretend to great literary stature or penetrating analysis. I t  
is the author's recollection of 50 exciting years in the practice of 
la\v, of the famous and infamous with ahom his craft brought him 
into company, of the causes he pled, the disappointments and 
triumphs he experienced. I t  was w i t t e n  "with" Mickey Herskwi tz ,  
a friend of one of Jaworski's children and a successful, glib young 
"ghost" n h o  has recently provided the same service to sportscaster 
Howard Cosel and Dan Rather of "Sixty Minutes" fame. I am natu- 
rally indisposed toward books written "with'. someone else because 
of the implied admission by the "author"-that he can't write. Of 
course, publishers' editors frequently give the same treatment to 
awkwardly written but intereating manuscripts, without benefit of 
byline. But here and there throughout this work one stumbles upon 
the kind of indictable offense that suggests sub-literacy: whom are 
we to hold responsible for confusing "infer" and "imply," or for a 
reference to John Kennedy as our youngest President ever? Flaws 
of this sort are an unpleasant surprise in a memoir by a man of 
Jaworski's stature. But despite them, and despite its superficiality, 
Confesszoa alid Avoidance cannot help being an important book; 
Jaworski has witnessed, and has himself made, a goad part of can- 
temporary history. 





BOOK REVIEW: 
BIG STORY 

Braeatrup 
s io i i  Repo 
m d  Wash 
Inc. ,  19iS. Pp. x n i .  606. Cost' S8.95. 

The dails press arid telegraph fabricate m o w  m)ths (and 
the bourgeois cattle beliere and enlarge upon them) in 
one day than could hare  formerly been done in a century.' 

Karl Marx, 1871 

The Tet offensive of 1968 was a momentous event in recent 
American histor). Certainly its results live with us today 

On 19 March 1968, in the vaning days of the Tet offensive period 
Radio Hanoi broadcast a long analysis of the offensive's political im- 
pact in the United Stares. This broadcast occurred three days after 
Robert Kennedy announced his candidacy for the Presidency an a 
platform to end America's involvement in Southeast Asia. The 
S o r t h  Vietnamese broadcast domeaticall). in relevant part: 

In  the military field, the Americans hare encountered 
great and insurmountable difficulties. They have encoun- 
tered even greater  difficulties in the political f i e l d  
Everyone  knows t h a t  war is a continuation of poli- 
tics. . 

- J A W  United Srates Arm! Garernmenr tr ial  a l ro ine i  r i t h  the Canfracf Ao- 
peala Dlviiion U S Arm) Legal Servieer Agency. FniIs Church, Virginia 
Graduate. 26th Ad\'aneed Course. Judge ldvaears  Generaps School. Chariotter- 
I(ilie, Virginia. 1978. Author a i  B book i e v i e u  publiahed at 78 Mli L. Rev 202 
(1977)  

I Feuer. Koii M a n  a n d  the Pronserhra,, CUIIIDIDE. Encounter 31 (Dee 19681 

Hanoi Dorneatie Service, H o r i q  S x f f e i r d  .Mmtal B I o L L . ~ ,  the L'nrted Stales Car. 
not Stend L'p (in the Viefnarneie language1 (1400 hrs. G M T.. 19 Mar. 1968) This 
abreirafian comes from che ur i f ing~ a i  General C a d  van Ciauaerifz 
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If one accept? as hisor ical  f a c t i .  first. that the United States 
Government suffered a serious political setback a i  a rcsulr of the 
offensive. a n d  reconil. that the enem) suffered a serious mil i taq 
defeat hich iiould require t x  o years from i+ hich to recover. thet. 
how are these facts to be recoii~i Truth a l n a ) i  maker its wia? in  
the marketplace a i  ideas. Or doe 

The performance of the A m e n  
nam N'ar I S  one of the most contro 
war Historical resolution of this issue wi l l  require leare  of multi- 
diiciplinar) research and  studi. Fortunately. some work has been 
clone ahieh is aorthiihile for the judge ar l~ocate  to read n o w  

Braestrup nas chief of the Baigon bureau of the l i ' a a h w p  
during the Tet offensive. He har written a description an1 
of the i i e i is  meilia c o v e r a p  during that period The origi- 

nrl costs a heft) S46 00. Fartu- 
ged and v a s  published in  pa- 
he abridged reriioii is the rub- 

ject of this review 

Braestrup's cieilentiaie far a stud) of the Tet offensive are m -  
preiaire He served i n  Korea as an officer i n  the Jlarine Corps. 41 

L times he has worked for T i m e  . I lngni i i i r .  TRc' Hv in l i l  
e .  and the S e i , ,  Y o i k  Times  He is preaently a Fellow at  the 

Woodroir Wilson International Center for Schol 
nian Institution. and i? editor of the Wiiaoii Qun 

. .  
C \ o n  Clauaeul lz .  0,i War e 1. no 24 LM. Howard & P Psref ed 19iG1 

U a T /  

S Lemn. The Lenin Anthalag) 188 (R. Tuckered 1976) 
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The United States waged war in Vietnam without censorship of 
its own press reports. The decision to do so seemingly was made in 
ignorance of the experience of the Korean War, when 'ninety per- 
cent of the press correspondents are  said to have favored setting up 
mandatary press censorship after a trial period of voluntary re- 
straints had proved ~ n w o r k s b l e . " ~  

The news media in Vietnam had it better in that war then any 
previous war, according to Braestrup. They had unprecedented ac- 
cess to the battlefield, facilities far rapid transmission of film and 
copy, reasonable accommodations a t  the carps press camps, and 
generally responsive military public information people to assist 
them. With all these advantages, how did the press perform during 
the Tet offensive of 19681 

In Braestrup's words, "the media systems literally became 'over- 
loaded' and tilted at T E ~ . ' ' ~  His thesis is as follows: 

Rarely has contemporary crisis journalism turned out, in 
retrospect, to have veered so widely from reality. Essen- 
tially, the dominant themes of the words and film from 
Vietnam (rebroadcast in commentary, editorials, and 
much political rhetoric at home) added up t o  a portrait of 
defeat for the allies. Historians, on the contrary, have 
concluded that  the Tet offensive resulted in a severe 
military-political setback for Hanoi in the south. To have 
portrayed such a setback for one side as a defeat for the 
other in a major crisis abroad cannot be counted a8 a 
triumph for American journalism.' 

imposed press ienaorship, no matter hau complex the problems that 
might be generated The ~ a y  ~t U ~ P ,  he s a d .  rhe message of Arnenea's 
l e ld~e  never eat ihrauph t o  Hanoi . .  

W Wesfmoreland, A Soldier Reporfa 386 (1976). But the press 18 not cumplefel) 
sf fault here If the message af American resolve fail8 IO get through t o  8" enemy 
I" rartime. the President ultimately bears responsibility 

Interpreted the Criiir of Tet 1968 ~n Vietnam and Washington 528 (1978). 
P Braestrup, Big Story' How the American Press and Television Reported and 

I d .  st 508. 
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Braestrup reached his conclusions through a careful analyiis of 
the reporting done by the television networks. wire service8, corre- 
spondents for dail! newspapers, and the news magazines, Time and 
S e i c  W e e k  Unfortunately. C S .  .Vws ar id  World Report was not  
included in the stud>. A complete examination of all n e w  organiza- 
tions i ~ o u l d  h a r e  required a work eren larger than that which 
Braestrup produceil, and he felt it necessary to establish limits to 
keep the labor 

Big Story is organized in chapters discuasing the major aspects of 
the Tet offensive. After an introductory chapter concerning the 
press corps in Vietnam, its history. and its attitudes and structure 
at  the time of the offenaive, the author sets the atage for discussion 
of the offensive with a chapter devoted to American histor! of the 
several )ears Immediately before Tet of 1968. This was the period of 
the 1967 "profless" campaign of the Johnson Administration The 
most noted example of this campaign's efforts was a speech dehr-  
ered by General IViIliam C.  Westmoreland to  the Sational Press 
Club on 21 Nmember 1967. I n  that  speech. General A'estmorelantl 
said, "I am absolutely certain that whereas in 1965 the enemy n a i  
innnmg. today he is certainly losing."' 

After midnight a n  Tuesda),  30 January (Saigon time) 1968. a 
nineteen-man Viet Cong sapper group attacked the United States 
Embassy. The media's coverage of this attack is the subject of the 
author's third chapter. The manner in which this tactically insigmfi- 
cant incident was reported was an indication of things to come. This 
bold operation took the journalists and the .4dministration by eur- 
prise: it was literally a psychological punch to America's solar 
plexus. 

The North Vietnamese attack on the Embassy w a s  a logical 
starting point for Tet.  I t s  sbmbolie value far ourweighed any mili- 
tar? value. and revolutions have historicall! begun n i th  assaults on  
such Interestingly. the North Vietnamese did not direcr 
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any of their opening assaults against Vietnam's communications 
with the outside world.8 They wanted ta insure that their message 
was received in the United States. 

The desired message was that the sapper group actually gat into 
the embassy building and seized a portion of it.  In  fact, the sapper 
group never penetrated the Embassy a t  all. Both the AP and the 
UP1 were to pass over their wire sewices that  this squad had 
penetraterl the Embassy. AP kept this story alive for twelve hours 
after it was established that the squad had not entered the Em- 
bassy. UP1 transmitted that the squad had occupied five floors of 
the Embassy. UPI's story was too late for the east coast dailies, but 
that of AP was not: 

As a result, in the U.S. eastern morning neuspapers,  and 
in most of the country's other morning editions, the im- 
pression given by AP vas that:  (1) the  Vietcong had 
seized the embassy itself and (2) Westmoreland was lying 
when he said they had not. Illoreaver, in the initial late 
broadcast news, the impression was the same.l0 

Unlike the AP,  the UP1 corrected its previous incorrect transmis- 
sion as soon as the situation vas clarified. 

r i m ?  The capture of the Bastille. far ~ n b f m c e .  ~n Jul? 1789. relafiveis 
unimportant ~n itself symbolized the ~ e l e a i e  of France from a reactlo- 
narg system . . Again dvnng the 1916 Eastern Week Rebellian I" Lre- 
land, plans s e r e  laid for the capture ai Dublin Caatle, the centre of gov- 
ernment r h i c h  symbolized more i a r p l )  than any ocher place in Ireland 
the biffernesr of Engiirh rule Them plans miscarried. bur there can be 
l i t t l e  doubt that.  had the Castle been captured. the effect throughout rhe 
length and breadth of Ireland. in raising people to an open ~upparr of the 
Republican cause, uould hare been tremendous 

K Charlev, Aimres a n d  the Art of Revalufion 32. 33 119731 

' Since the Viet Cang did not attack power i t a r i on i  or telephone, f e i e ~  
graph or cable facilities. l o c a l  and iniernaiionsi ~ n m m u n i e s f i ~ n ~  con- 
t inued to opeis le  mrmal1.v throughout the night. For once.  neusmen 
eauld ohseriw a celebrated battle a h i l e  II %as I" progress. and send the 
report around the uorld i i n h o u t  delay 

D Oberdarfer,  Ter 23 L1911) 

lo P Braestrup. w p m  note 4 ,  at 86 
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Braestrup writes concerning the embase) fight: 

[Olur very preoccupation with the embassy fight that 
first morning exaggerated that e \ent ' s  importance and 
psychological effect. We were distracted from more aig- 
nificant battles (notably around Tan Son Bhut ,  where 
sappers got onto the runway. then were routed by the 
fortuitous arrival of U.S.  armor). The embassy fight be- 
came the whole Tet offensive on T.V. and the nmepapere 
during the offensive's second dab . ' I  

Similar examples could be culled from the later chapters. The 
performance of the news media in Vietnam, as described by Braea- 
trup, is disturbing. 

The remaining chapters discuss the following topics in  relation to 
n e w  coverage: whether Hanoi won a victor) or suffered a defeat in 
Tet of 1968, the Sorth Vietnamese performance, civilian deaths and  
property damage during the offensive, the performance of the U S 
Forces, the situation s t  Khe Sanh--a chapter espeeiallg a o r t h  
reading-, the South Vietnamese performance. the effect of the of- 
fensive on pacificiation efforts. Westmoreland's request far 206,000 
reinforcements, and the effect of reportage on the political debate at 
home. The thesis of the concluding chapter is that what happened 
during Tet could happen in another crisis. 

The most serious criticism which this reviewer makes against the 
study ia that there is no analysis of the North Vietnamese "dich 
van" objectives during this period. This term means "action among 
the enemy." The action contemplated consists of communication in 
every form, diplomatic and political action, the entire range of 
wards and deeds which are intended to distort, mislead, falsify. and, 
in the end, fix in the minds of the audience a set of attitudes and 
beliefs favorable to  Hanoi and ita ambitions.12 

I d  at  110 

I "  This much is clear far nearly fifteen ?ear3 the  Yletnarne~e ~ o r n r n u n ~ ~ t s  
have fashioned opinions throughout the >+iorld which dissolve if iubjeeteii 
I n  even casus1 mipertian--)et this reldom happened It  c i e s l e d  rnlrh. 
uhieh defy elementari logic yet u h i r h  endure and no* f h r e a t e r  r o b e  
come the a r t h o d o r i  af his tor i  I L  has turned skeptical n e i s m e n  eredul- 
ouj, careful scholars indifferent to data. honorable men blind IO imrnor. 
aliri so of Vxinarn can den) that  the American peieepiion of 
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M a t  were the enemy's specific dieh van objectives in the Tet 
offensive? How successful was the enemy in achieving these abjec- 
tives?13 To what extent, if any,  did the w s t e r n  new8 media support 
or undercut the enemy's efforts to communicate a false picture to 
the outside norldlL4 These &re very significant and as yet unresal. 
ved historical questions that await a diligent scholar. 

Tantalizing analyses of fragments of the history of the Vietnam 
war already exist. One major example is the recent revelation in 
Dennis Warner's book, Certain Victory-Hoz H a r m  Roti the War. 
that a t  lease one individual who during the Korean war worked in 
support of the S o r t h  Korean germ warfare propaganda campaign, 
was stili working as  par t  of the North Vietnamese propaganda 
machine during the 1960's and 1 9 7 0 ' ~ . ' ~  The really big stor? of 

Viernam both official and pr iva te  land therefore the policies which 
flowed from tha t  pereepnon) were to some degree eonseiausly and delib- 
erarely shaped b) the Vieinameie eommunnfa'  aeiion-amang-the-enemi 
oramam .~ 

D Pike. Anatam) of Deception (unpublished msnuscripf in the p o i i e ~ i l o n  of Ilr 
Pike) D a u g i a ~  Pike i d  the aurhor of the famous book. The Vief Cang. 

The overwhelming opinion in the  United States [during the Tef period] 
parficularly I" the news I had heard.  n a b  60 antiwar. antigavernmenr. 
Even though I( XBS 8till coming from Radio Hanoi and the  guards.  the 
big change had occurred ~n the  eourees The eammumtb  no longer ~ m t e  
the i r  OW" Engllrh broadcaita. c h q  merely selected from Western news 
ngeneieb or from prominent individuals who were baying *,hat Radio 
Hanoi wlahed t o  put out 

J Roue. Five Years t o  Freedom 323 (1971) MajarJames S Rove  IS% a prisoner 
of UBI in the hands of the Sorth Vietnamese 

From Douglas Pike's extensive flies. which he  "ab  kind enough t o  permit the 
renewer t o  use ~n preparation of this review, came this Item. 

Premier Pham Van Dong bends message t o  American people, April 15. 
1968 In t emew wrth CBS correspondent , sf whane 
suggestion he addressed the following message (I" part) t o  the American 
people rhrough CBS. "The Vietnamese and American peoples "OW have a 
common objective. Le t  ub struggle hard together far an end ED the  v.ai of 
aggression ~n Vietnam and t o  force rhe L' S government t o  b n n g  I ~ E  
troops home This w11i be a victor) of the friendship of OUT t w o  peoples 
Through the  medium of CBS, the Vietnamese people convey their eordi 
PI greeting8 f o  the great American people who vslianfl) fought B cd0. 
mal war to defend their national n g h t ,  and have bet  an example for all 
the  peoples of the world " 

Whether this statement W E  eyer broadcast or published m the  United S ta te r ,  the 
reviewer doer n u t  knou 

D Warner, Certain Victory-How Hanoi Wan the War 188 (19771. 
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North Vietnamese efforts t o  influence American public opinion re- 
mains t o  be told 

Histor! periodicall) goes through pha 
natural enough that different generatla 
events differently To some extent. Big S 
history of the Vietnam a a r  The book questions the behavior of 
America's moat powerful business corporations-the United Stares 
news media-during the Tet C T I L I I . ~ ~  But such revisionism is inevi- 
table. ?lr Douglas Pike. author of Titi rid Corig. states: 

There is going t o  be a period of historical rewsmni-zm con- 
cerning the war in Vietnam It k inevitable and when it 
come8 historians are going to ask how in the world could 
rheae people believe this stuif 

Of a h a r  value 18 this book t o  the judge adweate  in  the p a s r ~  
Vietnam era? Seemingly. rue are preparing t o  fight the next iiar 
without censorship. The Army Field Press censorship units have 
been demobilizerl.18 The problems the Army will hare n i t h  the nebis 
media in the next a a r  will be similar to those experienced 111 Viet- 
nam. There wil l  be n e w  embargoes broken. military operations re- 
vealed before the5 jump off, security information that could save 
the l i ves  oi our soldiers revealed a d  news. These things are t o  be 
expected The) are not new to our They are the products 

I n  late 1968. aeeordirg t o  Eduard  J Epateln an 2BC freld producer 
named Jack Fern suggested to Rober: J Northshield a 'hree-part series  
s h o r i n g  rha: Ter had indeed beer e. ~l i l i f a r i  i ictor,  for Anerica anrl 
that  .he media had exapperared grearh the  ~ i e w  rhaf ~f a defeat for 
South Vietnam The ides % a i  re:erfrrl beiaure S o n h ~ h w l i l  ,an SBC Seu, 
producer) rail later Ter 5\88 dread\  eriabbrhed in the puhllci rund 8 3  I 

defeat and therefore j. n a b  mn Amencan defeat 
P Braeimup 8 u i o  note 4.  at  509 

x i  lnrerrleu u i r h  D o u ~ l a i  Pike. author  of The Vwf Corig 
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of intenzely competitive business organizations that sell news. This 
competitive business pressure occasionally distorts the nation's 
wartime mission requirements. I t  might be considered the ultimate 
contradiction of our economic system. In an example full of sym- 
bolism, Braeatrup relates that, at Hue. he had to physicall>- restrain 
a television correspondent with a bag of film who a a s  rushing 
aboard a helicopter ahead of a wounded marine.zo The n e i ~ s  muat 
move before the Rounded! 

What does a staff judge advocate ill a xar zone advise a division 
or corps commander to do uhen  a neus  media representative re- 
leases the operational details before the operation occurs? Does he 
recommend prosecution under article 104 or 106 of the Uniform 
Code of Military Justice? What about the jurisdictional problem, 
to say nothing of the political and conztitutional difficulties pre- 
sented? What if Congress has not yet declared war? What adminis- 
trative action is to be taken, if any? These are just a feu of the 
possible problems a staff judge advocate can expect t o  see. There 
will be no easy a n s ~ e r s  or decisions, and chase paar. bedeviled pub- 
lic information officers nil1 need all the help they can get .  

Braestrup's work, by looking E O  intensely at one brief period of 
the recent past. has given readera an opportunity to consider the 

. . . . .  . .. , . I .>> 

Unlike the siiuarmn whleh prermled I" the Vietram era \Yarld War I1 aorre- 
apondenfa believed the> could be fried before a eovrf m a m a 1  for 1mla:mns of the 
la\> 

.r . .. 
r e b d e h s  We %ere aubjeer IO court  m&:d for m y  v i o l a f m  of la% 
and * e  eauld be banished w m m a r i l y  from B theater of operatmrr a n d  
rent hame ~n diseraee for a m  serious breach of trust 

Whitehead. A Carr ispoi idrmt ' r  V z m  o f D - D a u .  D-Day. The s a r m a n d )  Inrarron ~n 
Retrospect 43 (1971) 

167 



MILITARY LAW REVIEW IVOL. 86 

problems with the media to  be faced in  the next war. These prob- 
lems will  be e8peeially great if noncensorship is the President's pol- 
icy. The memory of our fallen comrades requires that n e  t q  t o  deal 
with these problems no\+-.22 

" The argument over American rnllifar! defer' m s s e i  rhe e a i s n r i a !  
point  The  Xorth Vietnamese sere  r.ot fighting the  United Srafei A r m  
They i e r e  fiehring rhe United States U h e n  an American arm! officer 
17 Hanoi on the  e b e  of Sargon 8 fall rerninried hi8 Sor:h Vie:r,aneie 
eoUnfeiparl tha: 'You must remember L O U  neier defeated the United 
S c a m  Arm) o n  the  f ie ld of battle ' the North Yieinsrnese reph i s >  



ABSTRACTS OF RECENT GRADUATE (ADVANCES) 
CLASS THESES 

I. INTRODUCTION 

The Judge Advocate General's School a t  Charlattesville, Virginia, 
offers a nine-month course of instruction for career judge advocates. 
Among its subcourse options, the coume offers students the oppor- 
tunity to write a thesis, for credit, on a topic of military law. Such 
theses are fifty or more pages in length. Many have been published 
in the .Military Laic Revtee.  Indeed, the Remew. was established in 
1958 partly to provide a medium through which the best of these 
theses could be disseminated to the military legal community. 

However, it has not been possible for the Review to publish all 
theses produced over the years. Among these are some which could 
be very useful if judge advocates and civilian attorneys in field legal 
offices knew of their existence. 

To fill this need, the Catalog of Advanced (Career) Class Theses 
was published in 1971. This looseleaf volume contains abstracts, or 
summaries, of all theses written during the first nineteen career or 
advanced courses a t  the JAG School. Annual supplements to this 
catalog were issued in 1972, 1973, 1974, and 1975. Beginning with 
the academic year 1976-77, the  writing of theses,  which for a 
number of years had been mandatory, wa8 made optional for the 
students.  The 1977 SuDDIement to the  thesis cataloe contained 
abstracts of the theses'produced by the 24th Advanced Class, 
1975-76, and of the t n o  theses produced by the 26th Advanced 
Class, 1976-77. 

Three theses were written by members of the 26th Advanced 
Class during academic year 1977-78, and two more by members of 
the 27th Graduate Class, 1978-79. These five theses have not been 
summarized in any aupplement to the thesis catalog. Accordingly, 
they are summarized below 

Publication of summaries does not mean tha t  the theses sum- 
marized will never be published in the Military Law Revieu,. On the 
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contrary. it 1s hoped that all or must of them will b\entually be pub 
lished. Rather, these summarire are published as a service to uur 
readers riho may xiant to make use of the theses earlier than the? 
can be published 

A word on terminology The nine-month course for career judge 
advocates i iae  first offered during academic ]ear 1951-52. Through 
its fourteenth offering in academic year 1965.66. it \$as called the 
Career Course. Thereafter the name of the program waa changed 
to. Judge Adrocate Officer A d c a m a d  Course. This designation was 
used through the 26th Advanced Course, given during academic 
year 1977-78. Beginning with the next year,  the c o w s t  became 
knoan as the Judge Advocate Officer G 

Theses are available far use at  the library of The Judge Advocate 
General's School. but cannot be removed therefrom Copies uf  most 
theses are also available at the library of the Unkersity of Virginia 
School of Laii. Loan copies may be obtained for temporary use by 
iuritmg to: Interlibrary Loan, Law Library. University of Virginia. 
Charlottesville. Virginia 22901. 

11. THESIS ABSTRACTS 

1. Charoonbara, Suthee.  Major, T h e  i)i,gni,itotio,i of . V i l r t n ~ $ ,  
Courts i n  T h a d a n d .  an unpublished thesis prepared during the Pith 
Judge Advocate Officer Graduate Course. Charlottesvillr. Virginia: 
The Judge Advocate General's School, U.S.  Army, 1979. Pp. 43. 

This thesis describes the military courts of the Kingd 
land, their structure,  jurisdiction, and poiieri. The the 
two articles on the subject preriously published in the .I1 
Rei;wi.i, at 14 Mil. L. Rev. 171 (1961). and at  64 Mil. L.  Rev 151 
(1974). 

The thesis discusses military trial and appellate courts, and dif- 
ferences in their organization between peacetime and bvartimii Ef- 
fects of proclamation of martial Ian, and relations between military 
and civilian courts are also considered. 

Criminal procedure is  briefly examined. n i t h  emphasis u n  
factfinding, the right to counsel, and the opportunity for appeal. 
Sentencing and punishment are also covered. 
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The thesis concludes with an analysis of Thailand's military judi- 
cial system. Comparison is made n i t h  the civilian judicial system. 
The Status of military courts as part of the judiciary and the inde- 
pendence of military judges are discusred. The author concludes 
that the military justice system should be modified to include a right 
to appeal to, and poriers of ~ e w e w  in, Thailand's civilian supreme 
court. 

The a u t h o r ,  I lajor Charoonbara .  received his LL B .  from 
Chulalongkorm Unireraity in Thailand in 1964, and his LL.M. from 
Southern Methodist University in Texas in 1967. In 1970 he com- 
pleted the Judge Advocate Officer B a m  Course a t  the JAG School, 
Charlottesrille. Virginia. Before coming to the Graduate Course, he 
held various positions within the Judge Advocate General's De- 
partment of the Ministry of Defense in Thailand. 

2. Lapombo. Munza, Captain, Analysis of the .Vreds of the Republic 
lvnirntatzon and D i s s e m i m t i o n  Re- 
ider the Hague and Geneua Conucn- 

ttons, an unpublished thesis prepared during the 26th Judge Adro- 
care Officer Advanced Course. Charlottesville. Virginia: The Judge 
Advocate General's School, U.S. Army, 1978. Pp. iii. 87. 

This thesis discusses the legal baais for laa-of-aar instruction 
conducted uithin the Zairian Armed Forces. The paper opens a i t h  a 
short account of the geography, history, and ethnology of the Re- 
public of Zaire, folloiied by a general discussion of the relationship 
between nar and I ~ N .  

The main body of the thesis consists of a review of the various 
Hague and Geneva conventions which comprise the law of war in 
modern time3. Primary emphasis is placed upon the several Geneva 
conventions of 1949, with some mention of the proposed protocols 
completed in 1977. This survey of the content of the law of war is 
follomed by a specific discussion of the requirements for law-of-war 
instruction imposed by the conventions upon signatory states. 

Finally, the thesis reviews various types or methods of instruc- 
tion. together with the purposes of and need for each of them. Van-  
ous relevant provisions of the Zairian Code of Military Justice are 
r w i e u e d .  The author concludes with a recommendation for mare 
training, including practical field training, in the law of war. 
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Captain Munza is a member of the .Milltar? Justice Carps of the 
Armed Forces of the Republic of Zaire. He is a 1974 graduate of the 
University of Zaire. Kinshasa. and served as a military auditor, or 
investigator-prosecuror, before coming to the Advanced Course. 

thesis prepared during the 26th Judge Adiocate Officer Advanced 
Course. Charlottesrille, Virginia: The Judge Advocate General's 
School, U.S. Army, 1978, Pp. 82. 

This thesis r e v i e i s  briefly the major features of the Privacy Act 
of 1974 and the Freedom of Information Act. and the interrelation- 
ship betneen them. \Tithin this broad era. attention is focussed on 
the effect of the t u 0  acts a n  release of records of trial and of non- 
judicial punishment under Article 15, Uniform Code of Military Jua- 
t1ce. 

The thesis considers such problems as whether and under what 
conditione such records may be released to t h e  public: whether ap- 
Dellate determinations muat be indexed and made available t o  the 
public, and the possibility of amending military justice recarcis pur- 
suant to the Privacy Act. 

The author moves on to examine the effects of the t w  acta on 
availability of other types of records, not produced through opera- 
tion of the military justice system. but mbject to discovery for use 
in trials by court-martial and possibly also administrative board 
proceedings. In  this second area, the thesis examines the possibility 
that apenness-in-government legislation may be an alternative to 
normal discovery procedures. 

Also discussed i s  the possibility that failure of government to 
publish punitive regulations in the Federal Register may create a 
defense against charges of violation of those regulations under Art)- 
cle 92, Uniform Code of Military Justice. 

The thesis suggests that sufficient guidance exists to enable the 
judge advocate to decide whether records of trial and of nonpdicial 
punishment should be released. However, resolution of ~ S S U ~ S  raised 
in the discovery area is said to be speculative and uncertain. 
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The author concludes by recommending that the Army implement 
more liberaily the publication and indexing requirements of the 
Freedom of Information Act for records in the military justice sys- 
tem. This, he argues, would be a means of preventing unnecessary 
litigation and otherwise promoting the purposes of the Act. 

Major Luedtke is a 1970 graduate of the University of Minnesota 
L a n  School. He completed the Judge Advocate Officer Basic Course 
at the JAG School in 1972, and served in a variety of military justice 
assignments a t  the U.S. Army Engineer Center, Fort Belvoir, Vir- 
ginia. Before coming to the Advanced Course, Major Luedtke was 
assigned to the Administrative Lau Division, Office of The Judge 
Advocate General, at the Pentagon, from 1975 to 1977. He is now 
officer-in-charge a t  the branch office, Hunter Army Airfield, Geor- 
gia, of the Office of the Staff Judge Advocate, 24th Infantry Divi- 
sion and Fort  Stewart, in Georgia. 

4. Xonga Lisangi Mangbau, Captain, A Critical Analysis of the 
Military System of Justrce i n  the Republze of Zaire ,  an unpublished 
thesis prepared during the 26th Judge Advocate Officer Advanced 
Course. Charlottesrille. Virginia: The Judge Advocate General's 
School, U.S. Army, 1978. Pp. ii, 65. 

This thesis provides an overviea of the substantive and pro- 
cedural law and the judicial and administrative organization which 
comprise the military justice system of the Repubiic of Zaire. 

The paper opens with a brief description of the political and legal 
history of Zaire in modern time8. This historical sketch begins with 
the former Belgian Congo, and continues n i t h  an account of the 
early days of independence and the Katanga secession 

The main body of the paper is divided into ti\o parts. The first of 
these focuses on courrs-martial. These are of Several types and cor- 
respond roughly with American summary, special, and general 
courtsmartial. Their functions and jurisdiction are described. and 
their personnel are identified. Mention is made of the procedural 
and substantive law appiicable in court-martial proceedings. 

The second part of the main body of the paper deals with the mili- 
tary audi tors t ,  which is the organization for investigation and 
prosecution af military offenses. This system is similar t o  that af the 
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examining magirtracy found in European civil lair systems uf jus- 
tice, except for the combination of the inrestigatire and prosecu- 
torial functions found in the Zairian system. Mention is made of the 
military judicial police, a h o  are an arm of the auditorat. 

The paper closes a i t h  recommendations for improvement of the 
military p s t m  system, including increased militarr legal eduea- 
tion, elimination of regmnal prejudices among those administering 
the system, reduction of command influence. and establishment of a 
defense counsel corps. 

Captain Mangbau is a member of the Military Justice Corps of the 
Armed Forces of the Republic of Zaire. He i8 a 1973 graduate of the 
Unirersity of Zaire, Kinshasa. Captain Mangbau served as a mili- 
tary auditor, or investigator-prosecutor. from 1973 to 1976. 

5 .  Sehinasi, Lee D . ,  Captain, Special 
and On Appeal  an  unpublished the 
Judge Advocate Officer Graduate Course. Charlottesville, Virginia: 
The Judge Advocate General's School. C . S .  Brmy.  19i9. Pp. 38. 

This thesis discusses practice and procedure concerning determi- 
nations of Ian and findings of fact in criminal trials. Specificallg , 

Rule 23(d  of the Federal Rules of Criminal Procedure ie compared 
with Article Sl(d) of the Uniform Code of Military Justice. 

The development and implementation of Rule 23(c) in  the federal 
civilian system are considered. Tactical considerations m requesting 
special findings, and the obligation of courts to render such findings, 
are discussed. Treatment of special findings on appeal, allegations 
of error in  special findings. and appellate remedies are examined. 

Turning to the military equiralent. Article 5l(d),  U.C.M.J . .  the 
author ~ e v i e s a  the text of this provision and the implementing lan- 
guage at  paragraph 741 of the Manual for Court8-&llartial. United 
Stater,  1969 (Rev. ed.) .  He discusses tactical consideration8 in  the 
court-martial aetting, and the obligation of 
special findings. There fallarvs an examina 
which errors m special findings are handled 
peilate system. The statutory and judicial bases for consideration by 
appellate courts. naiver of errors. and appellate remedies for deieec- 
t i re  findings are all dealt Iiith. 
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The author recommends that trial litigators make more use of 
special findings in courts-martial, because such practice is a simple 
yet effective way to influence the outcome of a trial. He notes that 
the various serrice courts of military r e v i m  hare diverged in their 
interpretation and application of Article 5l(d), U.C.X.J .  The author 
feels that the Court of Military Appeals ahould take steps to elimi- 
nate such divergence. Increased use of s p e d  findings, he believes, 
would lead to such a result. 

The author, Captain Sehinaai, received his undergraduate and law 
degrees a t  the University of Toledo in Ohio. He completed the 
Judge Advacate Officer Baaic Course at the JAG School in 1972. At 
Fort  Bliss, Texas, from 1972 to 1976, he served as trial counsel and 
as  chief defense counsel. Prior to coming to the Graduate Course a t  
the JAG School, he served a8 a branch chief in the Government Ap- 
pellate Division of the U.S. Army Legal Services Agency, Falls 
Church, Virginia, from 1975 to 1978. After completing the Graduate 
Course in 1979, he was assigned as  an instructor in the Criminal 
Law Division a t  the JAG School. 
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I. INTRODUCTION 

Various books, pamphlets, tapes, and periodicals, solicited and 
unsolicited, are received from time to time at the editorial offices of 
the Mditara Laic Recieic With volume 80, the Revie& began add- 
ing short descriptive comments to the standard bibliographic infor- 
mation published in previous volumes. These comments are pre- 
pared by the editor after brief examination of the publications dis- 
cussed. The number of items received makes formal review of the 
great majority of them impossible. 

The comments in these notes are not intended to be interpreted 
as recommendations for or against the baaks and other writings de- 
scribed. These comments serve only as information for the guidance 
of our readers who may want to obtain and examine one or more of 
the publications further an their own initiative. However, descnp- 
tion of an item in this section does not preclude simultaneous or 
subsequent review in the Mtlztary Law Revzeu 

Bates are set forth in Section IV, below, are arranged in al- 
phabetical order by name of the first author or editor listed in the 
publication, and are numbered accordingly. In Section 11, Authors 
or Editors of Publications Noted, and in Section 111, Titles Noted, 
below, the number in parentheses following each entry is the 
number of the corresponding note in Section IV.  For books having 
more than one principal author or editor, all authors and editors are 
listed in Section 11. 

The opinions and conclusions expressed in the note8 in Section IV 
are those of the editor of the .$Izlztaq Lato Revieic. They do not 
necessarily reflect the views of The Judge  Advocate General's 
School, the Department of the Army, or any other governmental 
agency. 

177 



MILITARI L4V REVIEW [VOL. 85 

11. AVTHORS OR EDITORS 
OF PUBLICATIOSS SOTED 

Lewis. Jainei B , T h e  Eatilk T o ,  (So. S) 

Mountbatten, Earl, 
Louiar Wetis  F o i ~ i i i l o  
.\ley 19:9 (Sa. i). 

Oliver, Douglas B. .  and John J.  Kaeamn, The Pockr i  U 
Legal 1vai.o'i (KO 4 ) .  

Prennee-Hall. I n . .  C v m p l r i u  I 
9) 

Prentice-Hall. h e . .  F e d p , o l  Tai. H n d h o o h  1979 (So. 10) 

Scalf. Robert A , ,  ediror. Defrr,su L m  Joiiiwol [ S a .  11) 

Wenig. Mary Moers. and Graham Douthwi te .  I Coiipla.:  
n,,d the Liw ( F o  1). 
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111. TITLES KOTED 

Citizen Soldier and United States  M i t a r )  Policy, b y  .Ja,iirf B .  
I fhiskr ,  ( S o .  13). 

Complete Internal Retenue Code of 1964. b y  Pi.e , i t t~e-Hali ,  I , i e .  
(No.  9). 

Copyright Primer, by H o i i a  G.  He,i,i (So .  3). 

Defense Law Journal. edited bj, Robert A S e n l f  ( S a .  11). 

Estate  Tax, t g  J n m r r  B Laxis  (So .  5 ) .  

Federal Tax Handbook 1979, h y  Pret,tzce-Hnil. l i i c .  (No.  10). 

Look I t  Up, A Derkbook of American Spelling and Style, by Rudolf  
Fleaeh (So. 2 ) .  

My Lai Inquiry. 6,) 1i’ R Peers (So. 8). 

Pocket Dictionary of Legal Warda, b y  Johi, J .  Knsniaii a d  Doug- 
Ins B Olive ,  (KO. 4). 

Practical Trial Evidence, by Joseph M. YcLaughlzn (No. 6). 

Speech on the O c c a a m  of the Auard of the Louise W e i s s  Founda- 
tion Prize to SIPRI at Strasbourg a n  the 11th Ma) 1979, bg Earl  
.llouiitbafteti (No.  7 ) .  

Unmarried Couples and the L a w  by  Grnhaiii Douthi<aite niid Marg 
Moers  ii’emg (No 1). 

Yearbook of Procurement Articles, volume 15, ed i ted  ty Johi ,  11’. 
Ii’haler, (KO. 12). 

IV. PUBLICATIONS SOTED 

1. Douthwaite ,  Graham, and Mary l loers Wenig, C n m a r r i e d  
Couples  niid the La?,, Indianapolis. Indiana: The Allen Smith Com- 
pany, Publishers, 1979 Pp ix, 696. Cost: S25.00. 
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The practice of men and women l ~ i n g  together outside marriage 
has become commonplace. In recent years. a considerable bod! of 
lax has grown up to regulate such non-marital relationships. Pre- 
viously. such relationships enjoyed no legal recognitmi, except in 
the narroid? limited and now largely obsolete concept of common- 
law marriage. This book seeks to pull together the man) strands of 
the modern lati on the subject. 

The book is organized into air  chapters. supplemented b? three 
appendices. The opening chapter provides a brief summaq  of t r a d i ~  
rianal marriage law, and same comparison n i t h  ion-marital life- 
styles Chapter ?. "Ramifications of the Unmarried Status." deals 
with a wide range of topics. such a i  employment difficulties. unmar- 
ried pregnancies in the armed forces. the right of pri\ac!. homr- 
stead l a i w  welfare and unemployment benefits. insurance problems 

d contraception. liabilit) to  third per- 
es. homoseual  partnerships. and sev- 

eral other topics 

The third chapter considers the s t a t u ,  rights, and dieabilitiei of 
children born of "on-marital relarimships. Chapter 4 ,  "Rights to 
Accumulated Property and Value of Services Rendered Durine 
Cohabitation," deals with concepts of partnership and joint Tentwe, 
agreements to pool earnings. impl ied~iwfac t  contracts.  quari- 
contracts. resulting trusts,  constructive trusts.  and other related 
topics. 

The fifth chapter. "Marital Statue and T a ~ e e . "  compares the ef- 
fects of tax laus on bath married and  unmarried cohabitants. Dis- 
cussed in this context are income. gift. estate.  and social securit) 
taxes,  together with tax-saving arrangements irhich ma) or may 
not be available to unmarried couples. This chapter is the portion of 
the book which was written by Co-author Mary 21 Kenig 

Chapter 6, "State-by-State Cornmentar?." eo 
the entire book. Discuasmn of each state's l a i i  op 
of that  state's position on  common law mamage  
abolished it by rtatute.)  This 1s followed by a t 
mary of the laii of the stare Topic headings used include adoption. 
abortion, property rights of cohabitants. possible criminal liabiht), 
welfare assistance. workers '  compensation death benefits ,  and 
others 
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The three appendices all deal with the caae of llar\,in v. Marvin, 
in which Michelle Xarvin sued Actor Lee Xarvin for various bene- 
fits of dirarce, although they had never married. Appendix A re- 
produces the plaintiffs complaint, and the other two appendices set 
forth the opinions of the California courts which considered the 
case. 

F a r  the convenience of the reader, the book offers a table of can- 
tents and a subject-matter index. The text is divided into numbered 
sections, with many headings and subheadings. 

Graham Dauthwraite is a professor a t  the Cniversity of Santa 
Clara School of Lair. Mary Rloers Wenig, author of chapter 6 ,  is a 
professor at the University of Bridgeport School of Law, and a VIS- 
iting fellow in law at the Yale Law School. 

2. Flesch, Rudolf, Look If Cp, A Deskhook of Ai , ieneni i  Speliiiig 
arid Sliqle Sew York, N . Y . :  Harper & Ron,  Publiahers, Inc. ,  1977. 
Pp. x ,  431. Cost: $9.96 

This compact volume lists some 18.000 words which are commonly 
spelled, capitalized, punctuated, or otherwise used incorrectly. I t  i E  
not a dictionary, and it provides definitions oni? where needed to 
distinguish between words of similar spelling and different mean- 
ing. Unlike Rebs ter ' s  Lega! S p e ! l e i ,  which ~ r a s  briefly noted a t  82 
Mil. L Rev. 223 (1979). Look I t  Cp. with fewer listings, is general 
in its zubject-matter coverage. In  preparing this book, the author 
consulted various other style manuals and dictionaries. 

Entries are listed alphabetically in bold-face type. Each entry is 
followed by one or more rules of usage, stated informally as do's and 
don't's. Most entries are one or two lines in length, but a fen fill up 
to a half page. and the entry "address" 1s followed by three pages of 
instructions on hon to address the President. governors, judges, 
bishops. and other dignitaries. 

The book opens with a short intraduetori e s s q  ''Please Read 
setting forth the author's theo;y! and'deseribing the 

hich the entries were constructed 

Rudolf Fleach has written a number of other books mi writing. 
public speaking. and related topics. 
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3.  H e m  Harr) G. .  Copur igk t  P 
Law InStltUte, 1979. Pp. X I Y I I 1 ,  

Federal copyright la%, which appears in Title l i  of the United 
States Code (1976). \+-as extensively reiiseil by act of Congress in  
1976 This book provides information about these changes and 3ome 
of the  recent experience under  them. It replaces a 1966 tex t .  
Copyr ights .  which was n n t t e n  by Barbara A Ringer, Register of 
Copyrights. 

The H e m  book i d  organized into t h i r t y n e  chapters and ten ap- 
pendices After an introduction and a reviev of pre-1978 l a w  the 
author plunges into an extensive consideration of present l a w  
There arr chapters on the subject matter of copyright, norks  eli- 
gible for copyright, execution of transfers of copyrights. recordation 
of documents. and eopjright notice, among other subjects. Also 
covered are duration, reneeal, and termination of copyright?, scope 
of protection, fair use. and related matters. Exempted matter,  11- 
censmg for coin-operated phonograph record players, broadcasting. 
and cable televiion transmission are also dealt with Chapters on 
Infringement, remedies. and restrictions on importation are in- 
cluded The book closes with chapters describing the Cop)right Of- 
fice. its structure,  functions. anil related agencies. 

The ten appendices se t  forth the text of the old and new copyright 
l a a e .  as w l l  as rules, regulations. forms, and certam c~rculars of 
the Copyright Office anil related agencies There are bibliographies 
of studies. reports. bills. anil hearing> on eop)nght r e n m n .  One 
appendix contains ewerpts  from congressional committee reports 
and guidelines. The final appendir is a general bibliography. 

In  addition to the appendices. the book offers a preface, table of 
ntenta. and a subject-matter index 
ubheadmgs The text id also divided 
ectmns by let tered and inumbered 

i s  a professor of Ian. at Cornell Uni- 
ere he reaches eopynght lzw and re- 
active practitioner of eaplright I N  
! in  cap)right laiv reform efforts 
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4. Karaian. John J , and Douglas B. Oliver, The Pocket Dicti 
of Legal W o r d s  Garden City, S.Y.: Dolphin/Doubleday 8. Com- 
pany. Inc , 1979. Pp. xii, 180. Coat: S2.95. Paperback 

This book provides definitions of approximately 2,600 i ~ o r d a  
commonly used in a legal context. Entries range for A B A to 
zoiizrcu. Most of the definitions are one ,  two, or three lines in length. 
S o  pronunciations or derivations are given. Milany Latin phrases are 
included. 

The book is supplemented b j  two short appendices Appendix A ,  
"Common-law Crimes." lists the names of rloeens of offensea against 

orted out b j  type of crime, such as, 
'Crimes against Person," and 10 forth. 

Appendix B consists of columnar tables of Latin and Green prefixes 
and suffixes, for use in locating norde similar to other words in 
root. These tables consist of three columna. The first column lists 
prefixes or suffixes; the second, meanings, and the third, examples 
of complete i~-ords nhich include the prefix or suffix in question 

John J. Kasaian is the author of this diet ionaq,  and Douglas B. 
Oliver, J . D . ,  is ita editor. 

5. Lewis, James B. ,  The Estate T a i ,  4th edition. Yen Yark,  K Y : 
Practicing Law Institute, 1979. Pp. n v i i i ,  772. 

Thia book rev iew federal estate tax l a w  including the change? 
effected by the Tax Reform Act of 1976 and other legislation. The 
book replaces the third edition which was published in 1964. Pre-  
viaus editions ivere published m 1957 and 1960. 

The book is organized in twenty-five chapters. I t  opens with an 
overview of estate t u  lax, and a discussion of miscellaneous topics 
such as the effects of state lax Chapters follow uhich consider the 
concept of gross estate, marital interests such as dower and cur- 
tesy, transfers of property made within three years of death, and 
other incomplete transfers necessitating inclusion of property in an 
estate for tax purposes. Also discussed are contractual annuities, 
joint interests with right of survivorship, and poirers of appoint- 
ment. Included as well are life insurance, various types of dedue- 
tiom from the gross estate. tax computation, tax creditr, valuation 
of propert>, tax retumr,  various aspects of tax collection proce- 
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<lure. anti estate> of ronreiitlent aliem The booh el 
chapter 01, :he histor! of federal e - tate  taxatlo!: , n  
Sta:ea 

For the conwnience of the readel ,  this book offers a table of 
chapters, a detailed table of contefit;. and a table of authorities 
cited including cases. statutes. revenue procedures and  rulings. 
and trearur! regulation; The book c lo  
index 

The author,  James B. Lewis. LZ a parine1 LII the 
W e i e s ,  Riikind LTharton Garrison. of Sen Pork Ci 
an adjunct professor of la iv  at the S e w  York Umver 
Lan .  He a a r  employed by the Treasur) Department from 1931 
through 19g3 i n  r a r ~ o u s  posts in  the Internal Revenue Service and 
other officer. 

" I  Tiial  E i i d r , , c c  New Pork. 
i Pp aiv. l i 8 .  Paperbach Sup- 

ce  Pp. I 38 Paperback 

This book is a tranaeript of a ? e m s  of lectured anti courtroom 
demonstrations orieiiialli Dresented b\ the nublishers 011 i i t l e o t a m  - , .  " .  
The book. called by the publisher a ' ' riiieo handbook.'' 1s intentietl t o  
be use11 by n e w e r s  of the videotape series 

The book le organized into eight chapters, one for each tape in  the 
videotape series The firat chapter. "Tape Sumber One." introducer 

a diseusrion of competence of n i t n e ~  
es.  and the la) opinion rule The se 
:estimon,, its usel m t l  pitfalls. Chapters 

and 4 ,  designated "Tape Sumber Three'' and " 
deal with hearsay and with exceptions t o  the 
t i re ly .  The fifth chapter focuses on use of doc 
including authentication of nritmgs and the beat evidence rule The 
sixth considers circumstantial evidence: the seventh, eonduet of a 
trial, inclurling objections. protecting the record, and handling of 

Sprinkled throughout the book are "demonstration ..." which are 
courtroom scenarios on the videarapee These scripta are example; 
of trial techniques. 
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The supplement to the main book i 
dence far United States Courts and 
of Evidence, enacted b? Congress in 
presented without commentaq. The main book contains many ref- 
e r e n c e ~  t o  t h e  ru les .  but  v e r y  few q u o t a t i o n s ;  hence  t h i s  
supplement. 

Both the main book and the supplement offer detailed tables of 
content8 for the convenience of the reader. 

The author, Joseph M.  McLaughlin, is a dean and professor of Ian 
at Fordham Unirerriti School a i  Law, in  New York. He has pub- 
lished many other writings on legal subjects 

i .  Mountbatten, Earl, Speech 0 2 ,  the Ocensioii of the A 
Louise W n s s  Fauiiiiaiior, P i i r e  io SIPRI  a t  SlrasboiLrg 
May 1979  Stockholm. S\~-eden. Stockholm International Peace Re- 
search Institute, 1979. Pp 16. Unbound 

In this speech, Lord Mountbatten. who aerved as Supreme Allied 
Commander in South East Asia during the Second World War, de- 
plore~  the continuing arms race and the proliferation of nuclear 
weapons He argues, from his half-century of military experience, 
that use of nuclear weapons of an) t i p e  is sure to involve escalation 
toward total destruction. He urges a return t o  reliance on conven- 
tional weapons, as a course of action more likely t o  promote interna- 
tional peace 

The Stockholm International Peace Research Institute i s  an or- 
ganization financed b? appropriations of the Swedish parliament. 
I ts  purposes are to collect Information about weapons development 
and procurement b) governments warldnide, and to disseminate 
this information to as i n d e  a readership as possible, in the hope of 
influencing public polici in favor of disarmament. 

The speech is reproduced in both English and French. and is dis- 
tributed in a cardboard folder. 

8. Peers, W R . .  The 218 Lot I,igi<ir# New Pork, N Y . :  W. W, 
Sorton 6. Company. 1 9 i 9  Pp. xii, 306 Cost: S12.95. 

In this work, Lieutenant General Peers tells the story of hi3 ex- 
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tensive formal investigation of the infamous 311 La) massacre of 16 
March 1968. Specifically, General Peers relates that  he w a  
t o  inqmre into all the preliminary investigative efforts. to 
nhe ther  there \\ere any attempts to corer up the details of 
aacre. This quickl! grea into a very large project requi 
services of man\ experts 

T h e  t w e n t y - t w o  c h a p t e r s  are organized i n t o  t h r e e  ma jo r  
parts."The Preliminaries,' "The Inqu iq ,  ' and "The Aftermath." 
Although the tack of the inquiry team i i a s  narrool i  defmed. in the 
end the entire 11) Lai incident i r a i  encampasaeil. Evidence of at- 
tempt? to conceal the facts. or at least of failure to follow up factual 
leads. w a s  found General Peers expressed surprise a t  the dismissal 
of eharpes in case after case. and he questions whether there 1- 

some f laa  our system of justice. both miiitar? and civilian. 

The book is iiberail) supplemented b> appendices. These include 
regulations and  pocket cards 111 effect at  the time of the 
dent,  reports, memoranda. letters relevant to the early 
e efforts: and other documents and information s u m  
re is some use of pictures and charts in the text 

Lieutenant General Peers served as commmtler of the 4th Infan- 
t ry  Division in Vietnam. and later as &put> commander of the 8th 
Army in Korea. He retired in 19i3 after thirty-six years of service 
in the Arm! 

9. Prentice-Hail. In? , Co, , ,p le ie  i i , l u i . , , n l  Rr~u>iv t ,  Code  
Engleaood Cliffs, SJ : Prentice-Hail, Ine. .  1979 Pp. 2 , 9  
510.00, paperback 

This book 1s republished every  year to make available the pre- 
vious year's amendments to the Internal Revenue Code It  is a 
companion to the Prentice-Hall Fedievni T n r  H 0 , ~ d h o o k .  also repub- 
lished annuall! 

The book reproduces the Internal Revenue Code. with annota- 
t iow explaining the numeroue amendments enacted over the yema 
The book's organization is. therefore. that  of the code Iraelf. b e p n -  
ning with income taxes, estate and gift taxes,  anti emplo?ment 
taxes,  proceeding through miscellaneous excise taxes anti aieahoi. 
tobacco, and certain other excise t a res .  and closing with procedure 
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and administration, provisions concerning the Joint Committee on 
Taxation, and financing of Presidential election campaigns. 

The book opens with four pages of information about tax rates 
and irhere to find them. This ie followed by a detailed table of con- 
tents. listing all subtitles, chapters, subchapters, parts, and sub- 
parts by name and section number. The book close8 with a cross- 
reference table comparing the 1939 and 1954 codes, and an exten- 
sive subject-matter index. Pagination of the code begins v i t h  page 
25,000. 

10. Prentice-Hall. Inc., Federal Tax Hamibook 1979. Engleaoad 
Clifs, S . J . :  Prentice-Hall. Inc.. 1979. Pp. 636. Paperback. 

This annual publication is a companion volume for the Prentiee- 
Hall Complete I?iteriial Rewoue Code  of 1954. also republished an- 
nually to reflect the previous year'8 amendments. 

There are two mroiluctory aeetions. "Round-Up of Revenue .4ct 
of 1978" is an analysis of the year's changes in federal tax la\\-. "Tax 
Due Dates, Charts and Tables" sets forth information about tax 
rates, methods of computation, and related matters. 

The body of the book is organized into twenty-seven chapters, 
with consecutively numbered sections. The opening chapters deal 
with exemptions, gross income, gains and losees, and dividends. 
Several chapters in the middle cover the various types of deduc- 
tions. The closing chapters deal with miscellaneous topics, such as 
inventory, accounting, partnerships, estates and trusts, and foreign 
income. among other topics. There are also several chapters on tax- 
ation of corporations. 

The book provider a short table of contents ,  and a detailed 
subject-matter index. 

11. Scalf. Robert .4., editor, Defeirsa Lait J o u 0 , a l  Indianapolis. 
Indiana: The Allen Smith Company, 1979. Fire current service IS- 
sues. bound volume. and index volume, deacribed below. Cost: 
$45.00 for one-year subscription. 
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This publication provides information o n  current developments 111 

tort  I a n  and litigation. I t  is published in the form of fire current 
seri ice  iwue. annuall) At  the end of each bear. these issues are 
collected in one bound volume n i t h  an index 

Volume 27,  concerning iierelopments in  1 
82 .Vi1 L R e i  222 (19i8). A cumulative 
i d u m e i  18 through 27 and certain writings in earlier volumes, iras 
noted at 83 .Ilil. L Ram I86 (1579). 

al subscription price 1s 545.00. T 
UCF a m i  the hound io lume into 
-time basis, a copy of the cumul 

ume mentioned above 1s provided at  no  extra charge 

John W . editor. volume 15, Y e a ~ b o o k  o fP lncu  
ashington, D C : Federal Publications. Inc  . 19 

This annual volume is a collection of i e ~ e n t l .  articles on federal 
gwernment  procurement and contract l a w  They have been re- 
printed from i-armus lax. rerieivs mil journals. All were originally 
published 111 19i7 or 1978; one article dates from 1976 Included are 
reprints of three article- published in  volume 80 of the M t l t t n r , ,  
L o x  R r c w ,  

A complete description of volume 15 tvil l  be proniled iii "Publica- 
tions Received and Briefl? Sareil" in volume 86 of the . I f i l i tar!i  Laic 
Recieii That volume wil l  be a contract Ian sjmposium m u e .  like 
rolume 80 

13. Khisker ,  James B , The C i l c z r i ~  Soliliri o i i d  Ci*Llvil Stiitea 
.If~/~fo,z~ Pulie,, Croton-on-Hudaon, S Y.: S o r t h  River Press, I n c . .  
1979 Pp x ,  110 Cost bi .60.  hard cover. S4.50, paperback. 

I n  this small hook the author reviews t h e  hiator) of governmental 
and non-uo\ernmenral effortr a x h i n  the United States and other 
c o u n t r i e ~  t o  e ~ o u r a g e  private citizens t o  develop skill in the use of 
rifles. Emphaqis is placed on training within militia-t?pe units 
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The first half of the book is an introduction organized into five 
chapters. These prwide  an overview of European and American 
militia, Soviet militia, militia within fascist governments a n d  
movements, civilian marksmanship programs in the United States 
during the past twelve years, and the author's conclusions. 

Rifle Practice is a federal agency created by act of Congress in 1903. 
Through its implementing arm, the Office af the Director of Civilian 
Marksmanship, it tries to promote rifle training among civilians. 
The reprinted report on its activities and effectiveness am pre- 
pared in 1966 by the civilian management research firm, Arthur D.  
Little, Incorporated, under contract with the Army. 

The author of the book, basing his concluaianii on the Arthur D.  
Little Report, argues that civilian rifle training in militia-type or- 
ganizations is not obsolete, and is of value to the Army in wartime. 
Soldiers who have had such training become marksmen much more 
quickly and easily than thaae who have not. The Soviets and others 
have established militia-training programs much more extensive 
than any equivalent program in the United States. In  consideration 
of these facts, the author feels that greater emphajie should he 
placed on civilian rifle training in the United States. 

The hook has a table of contents and preface, a section containing 
footnotes to the long introduction, and a bihliograph). 

The author, James B. Whisker, is an associate professor of paliti- 
cal science a t  the West Virginia University, Xorgantawn, West 
Virginia. He has published other aritinge on gun control, political 
science, and history. 
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INDEX FOR VOLUME 85 

I. INTRODUCTION 

This index fol low the format of the i i ~ e n n i a l  cumulative index 
which was published as volume 81 of the Mtli tary L a x  Review.  That 
index was continued in volume 82. Future  volumes will contain 
similar one-volume indices. From time to time the material of vol- 
ume indices will be collected together in cumulative indices covering 
several vdumes. 

The purpose of these one-volume indices is threefold. Firs t ,  the 
subject-matter headings under which writings are classifiable are 
identified. Readers can then easily go to other one-volume indices in 
this series, or to the vicennial cumulative mdex, and discover what 
else has been published under the same headings. One area of im- 
perfection in the vicennial cumulative index is that some of the in- 
dexed uritings are  not listed under as many different headings as  
they should be. Ta avoid this problem it would hare  been necessary 
to read every one of the approximately four hundred writings in. 
dexed therein. This u a s  a practical impossibility. Honever. i t  pres- 
ents no difficulty as  regards new articles, indexed a few a t  a time as 
they are  published. 

Second, new subject-matter headings are easily added. volume by 
volume, as the need for them arises. An additional area of imperfec- 
tion in the vicennial cumulative index is that there should be more 
headings. 

Third, the volume indices are a means of starting the collection 
and organization of the entries uhich Rill eventually be used in 
other cumulative indices in the future. This uill save much time and 
effort in the long term 

This index is organized in five parts, of which this introduction is 
the first Part 11, below is a list in alphabetical order of the names 
of all authors whose writings are published in this volume. Part 111, 
the subject-matter Index, is the heart of the entire index. This part 
opens with a list of subject-matter headings newly added in this 
volume. I t  is followed by the listing of articles in alphabetical order 
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b) t ide under the rar ioub subject head 
1nde.i I s  folloiied b? par t  IV.  a list of all t 
in alphabetical order b i  title 

In general. writings are listed under as many different subject- 
matter headings 88  possible. Assignment of writings to  headings is 
based on the opinion of the editor and does not necessarily reflect 
the views of The Judge Advocate Generai'i School. the Department 
of the Army. or any government agency. 

11. AUTHOR INDEX 

Coupe, Dennis F . ,  Major, book rezie8i.. Re,f?ri.nir lo, 
Labor, Relatioris La2.s i n  Western Europe  . . , , , . , , , , 861143 

C u m m m ~ ,  David C . ,  Lieutenant Colonel. W i t h h o l d ~ n g  of 
S ia t i  a i d  Local l m o i n i  T a r u s f h m  Military Pay  . . 86186 

Dawdaon, Van M . ,  Jr.. Captain, book r e  

, Captain, r,rplnnnrd b x t  I r n p r r a f n i .  
the  J irdgr  A d c o c o f e  Ge, i rraI ' s  Ciud 

Authori ty  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  851129 

Lancaster, Steven F . ,  Major, Probate and the Military: 
What's I t  All A b o u t . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  86i6 

MMcInerny. John S.. Colonel, book P X P I P I ( .  Rnezal Dis- 
er.inLlnatiori n x d  .Wilitary Jus t ice  . . . . . . . . . . . . . . . .  851147 
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Park,  Percival D., Major, A Sympos ium on Admirim 
tratiue and Cwzl  Laic.  Introduction . . . . . . . . . . . . . . . . .  8511 

Petersen, Stephen D. ,  Captain, Passtble Constttutional 
Lzmttatzons on Congressional Au thor i t y  to Reduce 
Mili tary Pay Retroactively ......................... 851111 

Rehyansky, Joseph A , ,  Captain (PI, hook wtwic' Con- 
fession and Avoidance ............................. 851155 

Schmidt, John, 111, Lieutenant Colonel, hook ~ Y U I P U  
C n s ~ s  in C o m m a n d . .  .............................. 851139 

111. SUBJECT INDEX 

A .  NEW HEADINGS 

ALLOWANCES AND PAY 

AUTHORITY, 
CIVIL 

AUTHORITY, 
CONGRESSIONAL 

AUTHORITY OF JUDGE 
ADVOCATEGEKERAL 

AUTHORITY, TAXIXG 

AUTOBIOGRAPHY 

CITA 

LOCAL TAXES 

MILITARY ETHICS 

MILITARY PAY 

NEWS REPORTING 

OPPORTUNISM 

PRESS COVERAGE 

PRESS,  FREEDOM OF 

PROBATE LAW 

DEATHTAXES 

DISCRIMINATION, RACIAL 

PUBLICITY 

RACIAL DISCRIMIKATION 
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DOUBLE TAXATION RELATIONS, LABOR 

ESTATE PLANNISG STATE TAXES 

ESTATE TAXES SYMPOSIA, 
ADMINISTRATIVE AND 
CIVIL LA\\ 

EUROPEAN LEGAL TELEVISION COVERAGE 
SYSTEMS 

FIKANCIAL COKTROL U S I O S S  

INCOME TAXES VALUES. MILITARY 

INHERITANCE TAXES VIETN.I>I !TAR 

LABOR USIOSS WITHHOLDING OF TAXES 

B. ARTICLES 

A 
ADMINISTRATIVE LAN' 

Big Story. a W L W I ,  b y  Captairi Van  Y Dacidsuii. 1,'. 
iif a book by  P r i e r  Brarstrup . . . . . . . . . . . . . . . . . . . . .  851159 

.Mickey H i r s k o w t f i  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 6 i l 5 i  

Crisis i n  Command, o recieit b y  Lzi.iitr,iniii Coloirel 
John S c h m i d t  111 qf n b o d  bg Richard A Gabriel nrsd 
Paul L Soiuge . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  831139 

Possible Constitutional Limitations o n  Congressional 
Authority tu Reduce Military Pay Retroactivel>, by 
Caplniri S t r p i i o ,  D .  Prdirsrii . . . . . . . . . . . . . . . . . .  

Probate and the Military: $That's I t  .Ill Aboutn  by .Woior 

861111 

Siaw,i F. Lancnster  . . . . . . . . . . . . . . . . . . . . . . . . . . .  8516 
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Racial Discrimination and Military Justice, a r e a i r z  by 
Colonel John S. .MeInerny of a book by  Ronald W. 
P e n y  ............................................. 861147 

Refe rence  fo r  Labor  Relat ions Laws  in  W e s t e r n  
Europe, a ~ e u i e , ~  by X a j o r  Dennis F. Coupe of a book 
by Gary E Murg and Joh,i C Fos  . . . . . . . . . . . . . . . . .  861143 

Symposium on Administrative and Civil Law: Introdue- 
tion, by Major Percival D .  Park  .................... 8611 

Unplanned but Imperative: The Origins of the Judge 
Advocate  General's Civil Authori ty ,  by  C a p t a i n  
Michael Hoffman . . . . . . . . . . . . . . . .  . . . . .  851129 

Withholding of State and Local Income Taxes from Mili- 
tary Pay, by Liei'tenant Colonel Dauid C. Curnrnins 85/86 

ALLOWANCES AND PAY (new heading) 

Possible Constitutional Limitations on Congressionai 
Authority to Reduce Military Pay Retroactively, by 
C a p t a m  Stephen D. Petersen ....................... 861111 

ARBITRATION 

Refe rence  fo r  Labor  Relat ions Laws  in Wes te rn  
Europe, a i e w e w  by  .Map' Dennis F. Coupe of D book 
by Gary E .  Murg and John C Fox  . , , . , , . , . . , . . , . . , 851143 

ARBITRATIOS. GRIEVASCE 

Refe rence  fo r  Labor  Relat ions L a w  in Wes te rn  
Europe, a reviait by Maior Denitis F. Coupe of a book 
b y  Gary E J I w g  and Job,, C F o x . .  . . . . . . . . . . . . . . . .  851143 

ARMED FORCES, CONTROL OF 

Possible Conatitutional Limitations on Congressional 
Authority to  Reduce Military Pay Retroactively, by 
Captain Stephen D .  Petersen ....................... 861111 
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ARMY, CIVILIAX CONTROL OF 

Possible Constitutional Limitations on Congressional 
Authority to Reduce Military Pay Retroactively. by 
Captatri Stephen D.  Pvtersrn . . . . . . . . . . . . . . . . . . . . . .  86/111 

ARMY, COMMAND RESPONSIBILITIES KITHIN 

Crisis in  Command. a r e ~ i r i i  by Lieutenant Co/,,nri 
John Schmidt 111 of a book by Richard A Gabnr !  nvd 
Paid L .  Sacage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  85/159 

ARMY RELATIOXS KITH COSGRESS 

Possible Constitutional Limitations on Congressional 
Authority t o  Reduce Military Pay Retroactively. by 
Coptai,, Stephen D Petersen . . . . . . . . . . . . . . . . . . . . . . .  861111 

ASSISTANCE. LEGAL 

Probate and the Military: Vhat'a I t  All About? by Major 
Stecen F Lancastai . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8516 

Withholding of State and Local Income Taxes from Mili-' 
tary Pay, by Lieutenant Coionvi Dnrtd C C u  

AUTHORITIES, STATUTORY 

Possible Constitutional Limitations on Congressional 
Authority to Reduce Military Pay Retroactivel?, by 
Captain Stephen D.  Prtvrsen . . . . . . . . . . . . . . . . . . . . . . .  86/111 

Unplanned but Imperative: The Origins of the Judge 
Advocate General's Civil Authori ty ,  by  Capta in  
Mzehari Hoffnfft . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  86/129 

AUTHORITY, CIVIL (new heading) 

Unplanned but Imperative: The Origins of the Judge 
Advocate  General's Civil Authori ty ,  b y  C a p t a i n  
Mzchaei H < f f m a n  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  86/129 
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AUTHORITY. CONGRESSIONAL (new heading) 

Possible Constitutional Limitations on Congressional 
duthoriry to Reduce Military Pay Retroactively, by 
Captain Stephen D Prtersen ....................... 851111 

AUTHORITY OF COMMAXDER 

Crisis in Command, a reenter by Lietite?taiit Coloiiel Johii 
Schmidt 111 of a book by Richard A .  Gabriel and Paul 
L Satage ......................................... 861139 

AUTHORITYOFJUDGEADVOCATEGENERAL 

Unplanned but Imperative: The Origins of the Judge 
Advocate General 's Civil Authori ty ,  by Captain 
Michael H o f f m a n  .................................. 861129 

AUTHORITY, TAX (new heading) 

Withholding of State and Local Income Taxes from Mili- 
tary Pay, by Lteutenaxt  Colonel David C .  C r m m t n s  85185 

AUTOBIOGRAPHY (new heading) 

Confession and Avoidance, a w v w w  by Captazn ( P i  
Joseph A. Rehyansky ofo book by Leon Jaworski w t h  
Mickey Herskowit i  ................................ 851155 

B 

BASES 

Reference  for  L a b o r  Relat ions Laws  i n  W e s t e r n  
Europe, a i e v i e ~  by .MajorDennts F. Coupe of a book 
by Gory E .  .Mwg and John C. For . . . . . . . . . . . . . . . . .  851143 

Withholding of State and Local Income Taxes from Mili- 
tary Pay, by Lzeutenant Colonel Dawid C Cummzns 85185 
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BIOGRAPHY 

C 
CASE NOTES 

Possible Constitutional Limitations on Congressiunal 

CASES 

netitutional Limtatiana on Congressional 
to Reduce Military Pay Retroactirely, by 

. . . . . . . . . . . . . . . . . . . . .  851111 

CITA (nea- heading) 

Reference  f o r  Labor  Rela t ions  L a n s  in \Testern 
Europe. n W L ; W  by  .Ilniui.Dutinis F .  Coupe i i fn book 
by G a r y  E .Ifii)g arid i a h i i  C Flii . . . . . . . . . . . . . . .  85/148 

CIVILIAX COXTROL OF THE MILITARY 

Possible Constitutional Limitations on Congressional 
Authority t o  Reduce .Militar) Pay RetroactivelF, by 
CaptaTn S t r p h i n  D. Petrrsiti . . . . . . . . . . . . . . .  86!111 

CIVILIAN EXPLOYEES 

R e f e r e n c e  for Labor  R 
Europe, o ~ e i t e v  by .\lo 

CIVILIAX PERSOKKEL 
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CIVILIANS, JURISDICTIOK OVER 

Reference for Labor Relations Lairs in Western Europe, 
a i e r i e i ~  by Major Dennis F .  Coupe ofa book by Gory 
E .  .Murg and John C For.. ........................ 881143 

CIVIL LITIGATIOX 

Confession and Avoidance, a ~eoiei(8 by Cap ta in  ( P i  
Joseph A. Rehyansky of a book by Leori J n x o m k t  m i h  
Mickey HerskoiJttr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  861155 

Probate and the Military: What's I t  All About? by .Majar 
Stmen F Lancasfer  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8515 

Refe rence  fo r  Labor  Relat ions L a e s  in Wes te rn  
Europe. a recieii. by .Malor Demis F Coiipe of a book 
by Gary E .  .MWQ and John C .  F m  . . . . . . . . . . . . . . . . .  851143 

CIVIL RIGHTS 

Racial Discrimination and Military Justice, LI i e i i e ~ c  by 
C o l o i i d  John S .  Melnerny qf a book by Ronald IV. 
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