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PREFACE 
The .Military Law Review is designed to provide a medium for 

those interested in the field of military law to share the product 
of their experience and research with their fellow lawyers. Arti- 
cles should be of direct concern and import in this area of 
scholarship, and preference will be given to those articles hav- 
ing lasting value as reference material for the military lawyer. 

The Xil i tary Law Rezieic does not purport to promulgate De- 
partment of the Army policy or to be in any sense directory. The 
opinions reflected in each article are  those of the author and do 
not necessarily reflect the views of The Judge Advocate General 
or the Department of the Army. 

Articles, comments, and notes should be submitted in dupli- 
cate, triple spaced, to the Editor, .IllMary Law Review,  The 
Judge Advocate General's School, U.S. Army, Chariottesrille, 
Virginia 22901. Footnotes should be triple spaced, set out on 
pages separate from the text. Citations should conform to A Uni- 
form System of Citation (11th ed. 1967), copyright by the 
Columbia, Hari-ard, and Cniaersits ojPennsylaania Lau, Revieas 
and the Yale Law Journal. 

This Review may be cited a6 61 MIL. L REV. (number of page) 
(1911) (DA Pam 27-100-61, 1 January 1971). 

For sale by the Superintendent of Documents, United States 
Government Printing Office, \'?ashington, D.C. 20402, Price: 
$75 (single copy). Subscription price: $2.50 B year; $.75 addi- 
tional for foreign mailing. 
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PROCEDURAL RIGHTS 

PROCEDURAL RIGHTS OF THE 
MILITARY ACCUSED: ADVANTAGES 

OVER A CIVILIAN DEFENDANT* 
By Lieutenant Homer E. hloyer, dr." 

The authov CGmpares the military and cizilian prGcedUTe 
at s e w e d  S f a g e s  in the erin~iwzl p r o c e s s ;  iitterrogntioz 

teal,  right t o  CGunSd, wi tn  
deferment of confinement, npi  

I. INTRODUCTIOS 

The Supreme Court recently decided in O'Cdlnha 
that  the military lacks jurisdiction to t r y  serviceme 
that a r e  not "ser\.ice-connected."' Justice Douglas, i n  rendering 
the majority opinion, was highly c r i t i c a l  of military justice and 
criminal procedures i n  the court-martial system. a-hich he charac- 
terized a s  "a system of specialized military coalts. aroceeding 11v 
practices different from those obianling in the regular courts and 
in general less favorab'e to defendants . ,"' The oyinior fur- 
ther added that "courts-martial as an institution are singularly 
inept in dealing with the nice subtleties of constitutional law , . . . 
A civilian trial, in other u-ords. is held in an atmosphere con- 
ducive to the protection of individoal rights, while the military 
trial i s  marked by the age-old manifest destiny of retributive 

menta1 agency. 
**Lieutenant Enited Smtes sary .  Adu:mry Lesa1 Branch. Xditary J11- 

flee Divimon, Office of T t e  Judge Advorare General of The Uavs, B 1., 
1961, Emory Univerrl ty,  LL.B.. 196:. Yale UmVerrlty. 

' 395 U.S. 268 (1969). 
' I d .  at  272. 
I I d .  at 266. 
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51 MILITARY LAW REVIEW 

justice."' The Court then quoted approvingly: " 'Sone of the 
traveaties of justice perpetuated under the UCMJ 1s really w r y  
surprising, far military law has always been and continues to be 
primarily an instrument of disciphe, not justice. 
ment of military justice was unmistakable; the p a r t r a t  P B S  of an 
institutionalized system of quasibcourts before which BX accused 
is systematically deprived of fundamental rights. The recurrent 
implication was that  any accused w u l d  eagerly seek t o  escape 
mi!itary jurisdictior for the comparative hat en of  a civilian trial. 

Within 30 dars after O'Callahan, The Judge ddvocate General 
of the Army received a letter from B serviceman tned  and con- 
victed in a civilian court for manslaughter. The crime was cam- 
mitted on  a military reserration. The letter complained of the 
conduct of the writer's civilian trial including the denial of 
counsel, militat) or otherwise, and expressed bitterness that the 
military had not been able to take jurisdiction of the offense.* 
The letter ix-as, of couise, a plea from one incarcerated man and, 
to be sure, some accused servicemen h a w  sought to bar the eser. 
cise of military jurisdiction an the basis of O'Cnllnkan.' Konerhe- 
less, the petition of this ex-serviceman and his dissatisfaction 
with his civilian trial may more truly reflect the realities of a 
thorough compariaor. of militar5 and cirilian criminal procedure 
than do the braad aasertions of X r .  Justice Douglas.' 

' I d .  at  265-66. 
' I d .  a t  266 (quatmg G l a ~ s e r ,  Jiillt;ee and Captain Le&#.  12 COLI\%\ F 

46.  19 (1969) l .  
' Letter t o  T h e  Judge Advocate Gereral of the .?on). 30 June 1968 on 

f.le .n the \Iil.fary d s t  ce D.v.%lon o i  the Offlce of The  Judge i d r o c a - e  
Ger.eral of f r e  Army.  

2 



PROCEDURAL RIGHTS 

11. INTERROGATION OF SUSPECTS 

The point a t  which the criminal suspect is first confronted with 
the criminal process (when he is first approached by law enforce. 
ment officials) is a logical place to begin consideration of a mili- 
tary suspect's rights and to observe how they compare with those 
of his civilian counterpart. The rule8 which must be observed 
when police question a civilian suspect were fashioned by the 
Supreme Court decisions in Eseobedo 1). Illinois' and Miranda u.  
Arizona.* Opposition to these decisions was outspoken and bitter, 
and predictions were common that  law enforcement would be 
hopelessly disrupted." The 1964 holding in Escobedo that  a sus- 
pect under interrogation be allowed to  consult with his attorney 
if he so desires had widespread impact in civilian jurisdictions." 
In the military, however, this historic decision occasioned little 
comment and no change in procedures since the rule of Eseobedo 
had been standard military practice far  seven years." Indeed, the 
appellate defense counsel, who successfully argued Escobedo 
before the Supreme Court, was B former military lawyer, and he 
sought simply to obtain for his client the same rights accorded 
his clients in the military." 

Two years after Eseobedo. the Supreme Court decision in 
Yirnnda enumerated the specific elements of a warning that  must 
be given to a suspect prior ta custodia! interrogation," Before 
Miranda, specific advice of rights was foreign to civilian jurisdic- 
tions, and admissibility of confessions turned upon application of 

378 U.S. 478 (1964). 
384 U.S. 436 (1966) 

'' See, e g., Symposium-The Supreme Court and the Police: 1966, 5 7  J. 
CRIM. L.C & P.S. 237-312, 371.425 (19661; Inbau, Miacoscoption R e g a d -  
m g  Lawiessns8~  nnd Low Eriio7remmt. 35 TEXX, L. REV. 671 (1968). 

I' See, e.*., Pairell, An Crgent Seed' More Efisotzae Cnmtnal Justice,  
51 A . E . . U  437, 139 (1965). 

I '  In United Stater r. Gunneis, 3 U.S.C.>l.I. 130,  23 C . Y . R .  354 (19571. 
the court found prejvdmal error when a suspect, was reieased upon 
rewee-  during mterragafmn, v a s  denied ad\-ice by rhe staff judge advocate 
from rhom he sought aaniatanee. Four months later in Umted Stares Y. 

Rose. 8 T.S C I . . A  441, 24 C.P.R. 261 (19671. the court held madm 
B canfession obtamed after a ~ u ~ p e e t  requested, during interrngation, t o  
cansui t  his alrorney and government agents refused his request, advising 
him that he had no right t o  euniuli wth an attorney, See also Hensen, 
Mi7a7do end the .lfiltta7y Drtelapinrnt o i  a Comtitrtionai Right, 42 
MIL. L REV. 55, 6D n. 34 (19681 [heremafrer c i t e d  BQ Hansen]. 

'' Barry L. Kroll, Esq., counael for Petinaner, Eseobedo Y. Illmoii, 378 
U.S. 478 (1964). 

' j  a84 U.S. at 467-7s. 
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51 MILITARY LAW REVIEW 

the subjective test of roluntminesd'  3liiltary practice, however, 
had been goreined by article 31 of the Uniform Code of hlilitary 
Justice (UCXJ) ,  which required that any suspect must be ad- 
vised prior t o  questioning as to the offenses which he 1s sus- 
pected to have committed, that he has a ripht to  remain silent, 
and that anything he say3 may be used against him a t  trial. 
I t  is instructive to note that this was the mi lmr?  practice for 18 
years before there emerged an equivalent cirilian rule, a m e  
that  was judicially imposed upon a vocally resistant civiiian sector. 

The .Iltrniidn decision, hoirerer, did indude one requiiement 
not covered by article 31 of the CCBIJ, the requirement that  
prior to custodial Interrogation the suspect be advise 
right to  hare counsel present. In  C n d d  States I .  Tent 
United States Court of Military .Appeals conrldered the 
bility of this requirement and held that the rule of > l i m n d o  \\-as 
fully applicable to  the military The decision was held retroactive 
to the date of .Ili,andn. However, Tempiii did not  relieve mili- 
tary interiogators of the requirement that premteilogation adrice 

I d  a .  27'  
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PROCEDURAL RIGHTS 

several respects broader than that giren a civi!lan auspect: Arti- 
cle 31 advice most be giren before an official may interrogate, or 
request any stetement," a threshold which includes many Sitiia- 
tions tha t  da not constitute custodial A s  a matter 
of practice, the full w.rning, including n g h t  to counsel, is given 

t i de  31 requires that the suspect be adnsed of 
the offenses of which he is suspected, a procedure that favor8 a 
suspect who has committed serera: offenses and that allows him 
to judge better how to respond TO mterrogation." Furthermore. 
the strictures of artic!e 31 apply not  only to police offxers, but 
include prirate persons gathering evidence for the prosecution 
and persons exercising disciplinary authority ores the accused a t  
the time of questioning." Finally, M i r o n d o  requires that  B sus- 
pect be adnsed that counsel a i l 1  be provided for him if he can- 
not afford one; in the military every suqiect is afforded a miii- 
tar). lawyer free of charge and i s  speeiflca!lx so advised'. He 1s 

further told that he may hare civilisii ~ounsel present, ahtained 
a t  his own expense.' 

Furthermore, aipnificant developments hare taken place in the 

'' The samp'e acknasiledgmenr of w h t i  form m u e d  h i  t h e  C 7. Navy, 

(11 I m suspected of having committed tke f o l l oa ing  offenseis1 
[blank], 

(21 I h e w  the  right to remain d e n t ,  

for e\amp1e lnclunel TL.e fo l la~vmg~ 
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en, to E x o b e d o  and Utrondn Civilian oppo- 
s has culminated in title I1 of the Omnibus 

afe Stieets Act of 1968- This legislation 
pi i rpo~ [ s  t o  O W  ride the constitut.onai ~eq t ine rnen t~  of these 
decisions, and the Department of Justice has begun to rely upon 
this  statute 111 certain fedma! cases Eve,> if this legidation sur- 
wves judicial scrutiny on constitutional gioundn, however, mili- 

I l l  PRETRIAL INVESTIGATIOT 

For a c i w ! m  accused of a serious crime, another early stage 
in the crimirai piocebs at which ius rights and status may he 
affected IS the giand jury Investigation, or some other similai 
statutory piocedure. The Supreme Court's hddlng ~n O ' C o l l o h m  
v a s  based, in  ;.xi, 0 :  rhr  depiiration of the accused s e i ~ ~ e m a n ' 3  
right to indictment b r  grai ri jury . This rationale becomes some- 
what suspect when the rights of 81, accused beforQ a gland j u r y  

1968. iS V.9.C. 8 350: 
shall be adm:;.;.ble in 

I mentlani fire iac:ors 
eler.e"ta of :'le n a m -  

le prerence or absence 
:-to cors.derar:on b i  
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a re  compared with those given a military accused a t  an article 
32 investigation, the analagous military procedure.' 

Both federal and state grand jury proceedings t o  determine 
whether to r e t am an indictment are commonly e x  pnrta proceed- 
ings which are carefully kept secret.' I n  federal grand juries, 
disclosure of the proceedings of a grand ju ry  has been severely 
limited by Supreme Court decisions u-hich have limited the 
judicial discretion that may be exercised under rule 6(c)  of the 
Federal Rules of Criminal Procedure." Inspection of portions of 
grand jury minutes i s  contingent upon a showing of "particular- 
ized need," R carefully delineated criterion.Y Indeed, a federal 
defendant could cot even examine his awn testimony before a 
grand jury prior to 1966, when rule 16(a)(3) became effective.'. 

$e-.ion rhall m l u d e  
charges. eoni:dera- 

See, e.& United S t ~ t e s  V. Johnaon, 216 F. Supp. 300 ID I d .  1963). 

I 



51 MILITARY LAW' REVIEW 

Even n o w  a defendant's request 1s at the discretion o f  the 
ludge and extends only to "relevant 

In m a w  of the states, inspection of an) grand jut>-  testimony 
1s specifically prohibited or 1s precluded by stdte statutes requlr- 
ing that a11 grand j111'y proceednips must he kept secret Indeed, 
in some states disclosure of graiid j u r y  proceedings has been 
made a pena! offense" In other states disclasuie delxrda on 
the particular facta of each ease" El-er in those fen. atates whlch 

, recorded testimony." 

beha!f, or e i e n  to speak for himself '' The accused :s not even 
entiiled to knot<- the procedures of the body that indicts him." 
The loss of the right to assistance of counsel :s also shared b>- 
witrxsses who are called to testifr a r d  are late1 indicted them- 
selves, partially 01: the baais of their own remarks' 

< f iada , t t  iir H s 0 

and related eases ~n A r  

rn.te6 srttes V. 

113 IZd C I P . ~ ,  rrr:. deiied. 350 K 3. 

Fupp 696, 7[85 1W D. La. 1515). 

B J  B grand jury proceed.ag see Jones v United Srztes, 342 F 2d 863, 8 6 7 4 8  
(D.C C i r .  19641. 
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PROCEDURAL RIGHTS 

Moreover, the value of a grand jury proceeding a s  a pretrial 
screening device if further diminished by the fact t ha t  in most 
states the use of the grand ju ry  is strictly circumscribed. The 
rule has long been t ha t  indictment by grand jury is not an ele- 
ment of fourteenth amendment due process, and that states are 
required only to provide some alternative grocedure to ensure 
justice and fair  pia>-." In Xinnesota, far example, grand juries 
m e  used far offenses punishable by a t  !east ten  year^ eanfine- 
ment In other states they are required only for capital cases, 
and in six other states they are never required.'' Several other 

ns under 3s-hich grand juries are discretionary 
if B serviceman i n  tried in a state court (and 

this, rather than trial in federal court, is most common) his right 
t o  indictment by grand jury would actually exist in only some 
states. Where i t  does exist. i t  has the characteristics previously 
described. 

In  the mi!itar>- there is no grand jury proceeding since the 
fif th amendment expressly exempts military cases from the re- 
quirement of grand juries.'' Before a military suspect may be 
tried before a general court-martial, however, he must be given 
an article 32 inwstigation.'* By this procedure, an accused is for- 
mally notified of the charges that are about to be investigated, of 
the identity of the accuser, and of the witnesses expected to  be 
cdled," The accused 18 entitled to be present throughout the 
proceedings and has the right to be represented by appointed 
military lawyer counsel or, if he prefers, by civilian counsel of his 
o m  choice." He may cross-examine all witnesses under oath, mas  

'' Rurtada Y .  California. 110 U.S. 516 (18%) .  
See Spain. The Rrmid Ju ry ,  Pa*+ nnd P 7 s a r x t .  1 Surcev, 8 .AM 

I d  
C m f  L.Q. 119, BPP.  1 %  (19641 [hereinafter elred BS Spa.nI. 

I d .  Grand june, are required only in capital cases in &nnect.cut, 
Florida, and Louiamna. They m e  never required ~n Idaho, Indiana, Kansas, 
Montana, Nebraska, and Washington. 

': I d .  Arizona, California, Colorado. Maryland, Mieh'gan, Mlssourl, Ne- 
vada, Few Mexleo. Oklahoma. South Dakota, Utah. and Wyoming. 

u.s Cohsr amend. V ,  reads, I" part.  "Yo person ehall be beld TO 
a n w m  far B capltal, or orhei-nise infamous crime, unless on B presentment 
or indictment of B Grand Jury, except ~n eases arising in the land or navd 

' xote 3 3  Bii,"". 

Note 33 mpra: United Stales V. De Lsuder, 8 U.S.C.M.A. 666 25 

' Sot?  31 m p x :  Enlied S t l t e s  Y Tomaszeuskl,  8 U.S.CJ1.A. 26h.  24 
CIXR. 160 (1968). 

C.M.R. 16 (1857) l r a j u m n g  presence of lawyer counsel). 
9 



51 MILITARY LAW REVIEW 

call witnesses in his own behalf, and ma? present evidence ~n 
defense, extenuation, or  mitigation.' If charges are forwarded 
following the investigation, the accused 1s provided with a cop)- 
of the formal inrestigatiar repmt including statements of all 
testimony taken plus all other material considered by :he investi- 
gation officer" 

There are fur:her diffeiencea between the civilIan grand jury 
proceeding and the article 32 investigation If a grand jury de- 
clines to indict an accused, the charges are dismissed '' A pretrial 
investigating officer. hoa-ever, only recommends in f m o r  of or 
against referral to trial, and it is possible for a convening 
authority, after consulting with his staff judge advocate, to refer 
charges despite a contrary recommendation." On the other hand. 
the attorney who develops the evidence aga ind  the accused before 
a gland jiir? is often the l i m e c u m  at trial, irhereas the pietrial 
investigating officer is automatica:ly dia~ualified fiom being trial 
counsel far the government.' Also article 32 i 
used for more types of cases than are grand jui 
cases and in the majority of states that use grand juries, they are 
employed only a.he.1 the offense is a felony (usuallr an offense 
punishable by more than one year'a confinement) In  the mili- 
tary,  however, an article 32 investigation 1s conducted prior to 
e re r r  case in vhich more than six months confinement might be 
adjudged.'' 

Consideration af these factors has prompted federal court? to 
comment favorably on a suspect's righta a t  an article 3? inresti- 
gation when compared with those of a person under grand jury 
investigation '' Even the harshest critics of military justice hare 

2 xote 33 "P'" 
" Id 

10 



PROCEDURAL RIGHTS 

acknowledged the superiority of article 32 investigations." By 
contrast, substantial criticism has been directed a t  grand jury pro- 
ceedings in recent years, even to the point of suggesting their 
complete abolition." Accordingly, little mpport  can be found for 
the notion that conferring the right to a grand jury in lieu of 
the right to an article 32 inreatigation could result in mme ad- 
vantage to an  accused serviceman. 

IV. DISCOVERY 

Omitted from almost all critical commentaries on military 
justice is a comparison of mi!itary and civilian pretrial diseorery 
rights. Presumably, the reason for  ro t  dealing irith this particular 
area is because military practice is far more liberal than federal 
or state civilian practice. Although diacal-ery is not a right of 
constitutional dimensions, i t  is perhaps the greatest practical ad- 
\,.antage the accused has in preparing for t n a l  and may have the 
greatest impact on the outcome of a trial. Accordingly, criminal 
discovery in civilian systems has been the subject of extensive 
and outwoken criticism.' 

V'nder the Federal Rules of Criminal Procedure, which are 
substantially more psogressive than procedural rules of most 
states."' criminal discovery rights are at best limited. In federal 
court effective discovery may take the form of disclosure of grand 

c e .  CASE & C o x  July-August 1968 at 44. 

290 (19593: Younger.  
429, 132 ( 1 9 5 6 ) ;  Sow 

3 (1968); stare V. 

t- L. REI 151 (1916) 

49 Car L REV. 56 (19611 (enaetmenrs of Californ 8 )  [hereinafter cited ai  
Lauisell]. 

11 
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jury proceedings (rule 6 ( e ) ) ,  inspection of records (rule  16), and 
subpoenas (rule 17(c)  )."' The limitations in obtaining transciipts 
of grand jury proceedings, which hare been previously discussed, 
result in little discovery value for  the accused" Rule l ' i i c )  has 
often been resorted to  as a limited form of discovery; howex-er, 
i t  only applies to real and documentary evidence aiid to  items 
that a r e  knomi ta the deferse." Furthermote, such a subpoena 
is, with exceptmiis only in yare cases, returnable on, rather than 
prior to, the day o f  trial: 

production o f  documents on the day of trial, ita holding was 
promptly neutralized in part by the Jencka Act, enacted by 
Congress !ater that year:' This rule was amended, however, in 
1966, and the amendment greatly l ibeiaked the discovery rights 
of the accused..' Citing extensive literature oil the subject, the 
Advisory Committee on the Federal Rules of Criminal Procedure 
notes that the rule has expanded the scope of discowry hut has 
sought to avoid its abuses. ' Thus, this very significant adrance- 

' FED R. C R I M  r 6 i e i ,  16 1 7 ( ~ , .  

See pp nn 31-11 and arrompan 
hooks, pdperi .  d o e m e n f s  0 8  

mtes V. Smith, PO9 F. Sipp. 
907 1E.D. Ill. 196 

I' United Sfices Y .  Fergu~on,  213 F. Supp. 037 (D.D.C. 1965).  Unh-ed 
States Y. Wortman. 26 F A D .  183 1E.D. Ill 1 9 6 0 ) ;  United States Y .  Gogel, 
19 F.RD. 1 0 i  (S.D.X.Y. 1966). 

.* 353 U.S. 657 (1957) 

'' Jencks .\et, 18 U.S.C. 6 3500 (1964) (0r.glnal1y enacted BI i c -  of 2 
Sept. 1937, eh. 223, 5 36W. il Stat. 5951. 

.* r r lor  to 966 FED.  R. ~ n n ,  r. I R  eaie the :mi C O U U T ~  dlicret.on t o  
sllvw the defendanc to examine impounded docurnenfa belonging :o him and 
ODICCI. a n d  dacunen-r  c o n f i i c a r i d  from 'h.id perronr. Ti.r amended lu i r  
~ I ~ O X E  the aeeueed to examine rr.ften or recorded ifa:emenla made by h.m, 
medical and mentifie feat r e i d t i ,  and his o m  recorded test mons before 
a grand j w y .  He may f i r ther  examine real and documentary evidence upon 
a showing of m a U w A t g  t o  the preparat on aP h.t defense and :hat the 
1eqieiC 1s red . n a o l e .  F E D .  R. C R I M .  P. 16,  1 7 i c ) .  

.' FED. H. Cmm. P 16 (notes of Adwaory Cammitree on Rulesl .  

12 



PROCEDURAL RIGHTS 
ment still has notable limitations and represents f a r  from un- 
limited discovery,.m An accused must still demonstrate a particular- 
ized need, such as for the testimony of other nitnesses before a 
grand jury." The right of the accused is not absolute, but dis- 
cretion remains in the trial court..' Also, by its terms the rule 
Causes the accused to  subject himself to discovery by taking ad- 
vantage of the rule, and production by the government may be 
made contingent upon reciprocal disclosure by the accueed." 
Additionally, the accused is still not given a list of nitnesses to 
be called and real evidence to be introduced.* 

Discovery practice before most state courts is even more re- 
strictive, although a few states have enacted liberal provisions." 
An example of common usage is the Commonwealth of Xassa- 
chusetts where a defendant has no right to a transcript of the 
evidence offered before a grand ju ry  that indicted him." Far a 
defendant charged with murder, there is no requirement that  the 
indictment state the means by which the murder was allegedly 
committed," and under Massachusetts case law a biil of particu- 
Iars may be obtained only for the purpose of clarifying ambigui- 
ties in the indictment." Neither does the Massachusetts defendant 
have the right to  inspect real evidence prior to the trial i t s e l r  
or to obtain a copy of a confession allegedly made by him." 

eeritor's Eotdrnee 
ed Althozigh Pro. 

eurnble By D.iigeiit L h i m r s  Coiii is~l,  42 
(1967). 

United States 7. Tanner. W9 F. Supp. 457, 472-73 (N.D. Ill. 1967). 
.' Meyer V. United States, 396 F.2d 279 (8th Cir. 1968); Hemphill V. 

Unikd States, 392 F;Pd 45 (8th Cir. 1958). 
FED. R. CRIM. P. 16(c). Ti-e rule pror:dei thar when B court  g r a m  

the defense's ~ecluest for dismverY, it may eonditmn tha t  e r an t  on repinroeal . .  
disclosure to the'prosecution. 

18 U.S.C. I 3i00(al (1954). In capital  cases the aceused mull be given 
B list a i  witnesses, but only three days prior to trial. See Traynor, supra 
note 7 6 .  a t  233 B n.27. Ci. T - I S X  REV CODE 5 10.37.030 119W1. 

" 

' Fletcher, NPW note 57; h w a e l i ,  mpva note 67;  Traynor, a p r a  note 
75, BT 231, 213. BIit 8ee Louisell, supm note 67, a t  59 (drscuasion of Cali- 
fornia procedures) ; Comment, Discozrry ~n Coiifomzo C~zminol Cases: I t 8  
Imoortanee and Its Pitlolls 38 So. CAL L RE\ 251 (19661. 

"" Commonwealth \'. Flies, 337 >lass. 565, 150 Y.E.2d 5n.(1953; Com- 
mon%veaith Y. Giacomazza, 31'1 11181s. 455, 42 N.E.M 545 (1942). 

Commoniveaith Y. Jordan, 207 Mass. 259,  63 K.E. 609 (1911). 
Commonwealth V. XThire, ...... Mass. ......, 232 N.E.2d 335 (1967). 
C a m o n s e a l t h  V. Naxon, 319 Mass. 49b, 66 N.E.2d 506 (1942). 
Commonwealth Y. Chapin, 333 ><lan%. 610, 132 S.E.Pd 386 (1955); Com- a 

monwealth V. Giawmassea, 31,l Yas& 456. 42 N.E.U 506 (1942). 

13 



51 MILITARY LAW REVIEW 

BY contrast, the pretrial discover>- rights of a Serviceman a re  
almost without restriction. Military discovery approximates that of 
the English system and embodies almost all a i  the procedures 
widely urged by commentators The article 32 pretrial investi- 
gation obviously operates as an effective discover>- device in  all 
general coum-martial: the government puts on much of its 
case, real and documentary evidence 1s produced, and government 
witnesses are examined and cross-examir.ed under oath.* In all 
eases, including those in which an artic!e 32 investigation is not 
he:d, the accused has other expansiw discowry preragatires. At 
an early stage of the proceeding the defense is provided with a 
list of all personnel who a re  to serve as members of the court, 
all witnesses to be called, ard d 1  real and documentary evidence 
to be produced." The accused is given the opportunity to Inter- 
view each witness prior to trial,' and if a surprise witness appears 
a t  trial, the trial may be interrupted to allow the defense the 
opportunity to intervien the unexpected witness." The accused 
may examine ail real and documentary evidence x\-hich the gov- 
ernment possesses and intends to use a t  tria!." He is further 
privileged to inspect the entire case f i X  statements of the inter- 
rieived witnesses, and even the original investigative report 
itself.* These rights are i n  marked contrast to ciri!ian procedures. 
One civilian trial lawyer experienced at  trying cases in both 
civilian and military courts has characterized military pretrial dis- 
covery as a defense cour.sel's dream. "He can literal:? empty the 
prosecution's briefcase."* 

V. SPEEDY TRIAL 

A serviceman's right to a speedy trial is secured not only by 
the sixth amendment but by article 10 of the UC3IJ which 
states: 

* ? ~ A N L I L .  e i i p ia  note 31. e t  4 4dh 
Address bi Iduard Bellen. Eiq.,  20th Annual Belli Seminar, 26 Juli 

1069. 
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When a person subjee$ to this etaprer is p!8ceo .n ~ r r e s f  or ean- 
flnement prior to trial, mmediafe steps shd. be fake> :o i n f o r m  
him of tse .peelhe wrong of which t e  is aecvied and ta try hm 
or to dismiss the charges and d e a i e  him.' 

Even more specific requirements are impoaed on the cammand- 
ing officer by article 33, which provides that when an accused 
is held for trial by a general court-martial the commanding 
officer shall foruard the charges and the investigation and allied 
papers to the eonremng authority within eight day8 after the 
accused is arrested.' If this 1s not practicable, the delay must be 
explained i n  writing by the commanding officer, and this may 
became an issue 011 appeal.'" A willful violation of either of these 
articles constitutes a penal offense under the UCMJ" 

These statutory requirements have been vitalized by decisions 
of the Court of llilitary Appeals. The court has held, far exam- 
ple, that  for purposes of speedy trial, these s t a tu tov  prorisions 
apply TO an accused who 1s restricted to the limits of the base 
as u-ell as t o  one who is incarcerated'' In  cases in which the 
total time elapsed might not warrant dismissing charges far lack 
of speedy trial, violation of the t n o  statutorr provisions has 
alone moved the court  ta dismiss all charges and specifications.'" 
Furthermore, excessive delays i n  the appellate process hare also 
been grounds for dismissal of ail charges and specifications.'"' 
Of particular relevance 1s that the cases in which speedy trial 
issues have been litigated before the Court of hIilitary Appeals 
have most commonly involved delays of between three and five 
months, including pretrial investigations and delays required to 

" 10 U.S.C. # 810: (1961) (art. 10 of the UCMJ). It ahould be noted 
that in the mili tary the  equivalent fo civilian ''armst'' IS "apprehension." 
and "arrest" i s  pretrial remain: I" the farm of restriction to certain speei- 
i d  'm t s  i n  K.S.C i' 8 m i a i  (19641 (art 91a1 of rhe U C M J I :  I IA\LAL,  
QN,,," note 31. at r34c. 

10 U.S.C. 5 833 '1961) (art. 33 of the KC41J).  Statutory time limits 
from commltrnenf to . n f o r m a t m  or :ndmtmenr are commonlp by '.he end of 
:hs n e ~ r  or second term of court .  S r r  Note. Tibe R,ghi !o 0 S p r i d i  Cnrn?ial 
Tni i l ,  67 C O L ~ M  L. REI 546.861 "31 (19S7) [hereinafter cited as Spsedy 
T r i d l .  

10  U.S.C. 5 835 11964) (arc. 31 of the U C N J ) ;  note 103 inira. 

" IO U.S.C. 6 8 s  119Ni (art  98 of ;he IJCIIJ). 
j n  United States Y .  Sm:th, 17 U.S.C.JI.A. 4 2 7  38 C.4I.R. 225 (1968). 

United States V. Williamr, 16 U.S.C.4l.I. 689. 37 C.M.R. 209 (1967). 
I" United Statea V. Gaode, 17 C.SC.,M..&. ,584, 38 C.41.R. 382 (1969). 

United States V. Tucker, 9 U.S.C.Y.A. 987, 26 C.M R. '347 (1958). 
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reach and obtair. witnesses." This 1s consistent with the maxi- 
mum time lapse from arrest to trial recommended by the Presi- 
dent's Commission on Law Enforcement and Administration of 
Justice. a 

BY comparison, speedy trial protection offered a civilian is 
feeble. In federal court, an accused's right t o  speedy trial is 
guaranteed by the sixth amendment and by rule .18(b) of the 
Federal Rules of Criminal Procedure. This rule provides far dis- 
missal of indictment, information, or complaint in eases of un- 

As applied by federal courts, hmel-er, these 
had little meaning for the indiridual accused. 

Pntrisso,'* far example, \%'a3 decided on 30 
January 1958. The defendants had been arrested in May and June 
of 1953. In the four and a half year interim a prand jury re- 
turned an indictment, the case was placed on the calendar, re- 
moved from the calendar, and ultimately replaced on the calen- 
dar. On the date of the decision, the case was still awaiting as- 
rignment of a judge.'" The court denied the motion to  dlsmirs for 
lack of a speedy trial although the motion had been made on t w o  
prior occasions, relevant witnesses had died or were missing, and 
a corporation involved in the case had since dissolved.'* 

In United States u.  Cohen,'" a mail fraud case, over three 
years elapsed between commission of the offense and the filing 
of the indictment, and then five more years passed before trial. 

Umted Stam \.. Callahan, 10 U.S.C.If 
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The court denied a mation ta dismiss for lack af a speedy trial 
holding tha t  no prejudice had been ahoi5-c. In one case in which 
a speedy trial motion was granted folloxq-ing an eight s ea r  delay, 
the court very carefully distinguished another decision denying 
such a motion where the indictment v a s  "only four and a half 
years old at the time it was brought to trial. . . .""' These cases, 
which a re  only examples. do not hare eren the remotest parallels 
in military justice. 

In March of 1967, the Supreme Court f irst  held the sixth 
amendment speedy trial provision applicable to the states.'" Nost 
states, houerer,  hare speedy ti ial  provisions i n  their state con- 
stitutions, often supplemented by statutes requiring action in a 
particular number of days."' Nonetheless, civilian defendants 
often are subjected to lengthy pretiial delays.'-' Furthermore. 
many of these state provisions have been eroded by a variety of 
judicial qualifications: KO violation of right unless laches on the 
part  of the state;'" presumption that all continuances are l a w  
ful: '* burden on the accused to demonstrate fault of the state;" 
and liberal continiiances for "goad cause."" Even more impor- 
t an t  are common ni;inps that the accused must demand trial in 
addition t o  a time'$ mution to dismiss," and that a vialalion of 
the right to speedy I' ,ill neither requires dismissal of charges nor 

'lS State r. Dai,.dson, 78 Idaho Sj3. 565, SO9 P 2 d  211, E l 5  (1957). 
'I State V. Hollars, 266 N.C. 46, 5 2 .  145 S.E.?d 3189, 311 (1965) ;  Er 

sartr \leado>re 71 Okla. Cnm.  363. 112 P.?d 119 (19111 
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bars retrial on the same chaiges.'" Not one of these circumstances 
exists in the military."' 

VI RIGHT TO COUNSEL 

I n  Gideon D .  lVoiv?t?igkt , ' z  the Supreme Court held the sixth 
amendment right to  counsel ap~:m.ble to a felony trial ~n a 
state court'. The Court has furthei ruled that right to counsel 
applies a t  times other than during the trial itself. such as dur- 
ing custodial interrogation and a t  other proceedings that are coil- 
sidered "critical stages" of the ciirninal process .' I ?  these cases 

a note 9 7 ,  a t  559 k "n ome stares do not 
lac< a i  speed> 1312. a 
'jar only in misdemea . . . 

Note 103 svpra. 
3 i2  U S. 33;. 312 (1963) 
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than six months confinement.'.' S o n  a military accused will be 
represented by lawyer counsel at almost a11 special courts- 
martial.'" Under no circumstances may an accused be jentenced 
to  a puiiitive discharge unless he is represented by laayer 
counsel. " Furthermore, In special courts-martid the accused must 
always be affoided the opportunity t o  be represented by iawyer 
counsel even in cases in which a discharge may cat be adjudged, 
except when qualified coiinsel cannot he obtained because of 
"physical conditions acd militarr exigencies."' This exception 
has been narrois-ly deflned in the JIonz ia l  for Coarts-.llartial and 
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further limited !is service legolationa-' i s  a result, a mditary 

less of his financial 
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charge." This is without regard to the degree of the offense 
charged. An equivalent civilian procedure would allov a civilian 
charged with littering or for a t iaffie violation to  demand a full 
trial v ith representation by court appoicted counsel. 

Right to counsel a t  preliminary stages, specifically the article 
32 investigation, has pieriouslr been discussed,"' a3 has right to 
counsel during custodial interrogation. Beyond these instances, 
however, every accused 1s provided lam yer counsel, appointed free 
of charge, when his case 1s reviewed by a court of military re- 
view.."" Since revieu is mandaiorr for an? case in which the ap- 
proved sentence includes co!ifiremer.t for one year or a uunitive 
discharge, an accused in ei-ery such case i s  entitled to  appellate 
lawyer counsel."' 

1'11. RITSESSES 

O'Callnhan v. P c i G e ~  criticize8 m 
limited access of the defense to wit 
w r y  BI(OCESI for alitaining evidence 
cant extent, dependent L I , ~  the agprorn! of the pmecution.""' 
Indeed, this one circumstance was cited in support of the state- 
ment that  "substantially different rules of eridence and procedure 
apply in military trials."' Different procedures do exist for ob- 
taining military witnesses: however, most of these procedures 
confer on the accused advantages that B cirilian accused lacks. 

First, it has long been established that B military accused i s  
entitled as a matter of rinht to the personal aiipearance a t  trial 
of all material witnecws," and he cannot be forced to accept 
stipulations or depositions in lieu of their preser-ce."' Denial of 
-- '. The only quriif.catian to thia w h t  is tha t  ai-hough an) person mag 
refuse summary  t o A r t  m ~ r ~ i s l ,  Congresa left unchanged the p:u%-m.on tha t  
a person "a-tached t o  o r  embarked m a r e m "  ma) l int  refuse ronindieial  
punl3hrer. t  11 E.S.C 5 615 1Sipp. IV ,  1969) ( a r t  16 of -he PCIIJ) 
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an  accused's request for a material witness conatitutes prejudicial 
error,"' and this is an i ~ s u e  revieivable on appeal.". These rights 
a r e  not di!uted because the request must be forvarded to the 
trial counsel If counsei disagree as to the mateiiality of testimony 
of requested witnesses, the matter is referred to the convening 
autharits  for decision or, if the request i s  made or renewed a t  
trial, to the independent military judge.'" Once the request i s  
made, the gorernment counsei must aswme the responsibility of 
ensurlng the presence of these witnesses a t  trial, a responsibility 
which includes the time-consuming duties of issuing subpoenas, 
originating correspondence, securing necessary travel ordeis, and 
obtaining accounting data far expensed of each h-itness."a 

As to  the witnesses a-hom the accused may cdl,  his greroga- 
t ires are broad. He may csll witnesses to testify onii  a t  the pve- 
sentencing stage a t  trial," or he may call persons to be used only 
as character witnesses."' His right similarly extends to the calling 
of expert witnesses for the defense."- Thi3 latitude is iiarticularly 
significant in light of one further circumstance that greatly en- 
hances the avaiiabilitj- of defwse witnesses. For each defense 
witness 811 expenses. including costs of serriee of process, travel 
exljenses. food and lodging sllowance. daily nttendarce fee and 
expert witness fees a i e  b a n e  by the government ' This IS without 
regard to the indigencj- of the accused, the number of X'itnesses, 
or the t r awl  distances involved Fically, the subpoena power 
availab'e to a military accused is not limited by state boundaries. 
U'hereas an accrised 111 state court may be unable to  obtain wit- 
nesder from beyard the atate'a jurisdiction subpoena p m e r  of a 
court-martial rii!is to "axy part  of the United States, 0 1  the Ter- 
ritories, CommonP-ealthi. and !msessions."'" 

note d l  at  u 116 

d l  P 116 \IA\I~L OF TXE JLOCE A m o c * T z  
I 3 01& [>:eremmiter cited B I  N l i i  J h G  1 1 4 v L I L l .  
note  31,  at ? 115 
11961) (art. 16 of the ECXJI  
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An example may beat illustrate the benefit of these rights. In 
a recent case (in which the author was assistant defense counsel) 
the defense called ten witnesses to testify solely or. the chaiaeter 
of the accused.'" These vitnessea, both military and civilian, 
were flown IO trial in Kashington, D.C., from such places a s  
Santa Barbara, Califoinia; London, England; and Rota, Spain. 
All expenses were paid by the government, and defense coun~e l  
were required only to  furnish a ' ' rquest" with name and loca- 
tion and the required summailzed showing of mateliality." 

Considering that 811 expenses are borne by the government, 
the requirement af a showing of materialits is not unreasonable, 
far the opportunity for defense coun3el to use "requests" for 

pparent. Moreover, the requirement of a 
s not uciqiie to the military One need 
Federal Rules of Criminal Procedure for 

a similar requirement. In those situations under rule 17(b) when 
the gorernment bears the expense of calling defense dnesses." 
the defense is required to demonstrate that the presence of the 
witness "is necessary to an adequate defense.""' 

1'111 SELF-ISCRIUIN.ATION 

The fifth amendment guarantee that n o  person shall be "com- 
pelled in m y  criminal case to be B witness against himself" has 
been caratrued by the Supreme Court to extend beyond mere 

for example. has held anconstitu- 
members of the Communist P a r t s  

ation might force an individual to 
disclose information tending to incriminate himself."' Similarly, 
tax requirements and gun registration requirements that  would 
require an individual to furnish inc! iminating information have 

for "defendanTs m a b e  t o  pay." 
' (  1 d .  Thll rule, I" ~ f i  ~wen:ly amended f o m .  ~eq i :rea  iimpls tha t  the 

aceuied demonstrate tha t  a witness ?.e neee3aar)- 10 an adequate defenre. 
Prlor la 1 Ju ly  1966, a requeir 53, an indigent defendant 
1ss.w a wbpoena :;ad t o  be supparfed by an affidaiit  indica1 

t o  pay the fees of the wirnei~." iEmphsi i i  added) But aee note IiO BuP70. 

hlberfson V. S,ihv.ersive . k t : i - ~ t i e 3  Control Bd.,  382 U.S. 70 (1966). 
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been held violatire of the flf th amendment * However. the 
Court has also held that this 
preclude compelling a crimmai 
fieation puwoscs or  to fuinish 
has the Court held t h e  extractlo 
to  be a fif th amendmenr violation. s m e  such a taking 1s not a 
"testimamal utteiance ""' 

In contrast to the civilian accused. the se r i i cemn  IS lirotected 
from com]xilsoi?- self-11 climinatio:i not only b r  the fifth amend- 
ment but by article 31 of the VCXJ  Article 31(b) specifical:? 
provides that no siiwect ma!- he asked for "an? statement" 
without being informed of h i s  rights, iccluding h i s  nghr  not to  
furnish such "statement'"'' The UI ited States Court of Military 

held that compelling a s i ~ s i i e ~ t  to  speak fa, voice 
a or requiiing him t o  furnish handwiting exem- 
3 aiticle 31. ruhich the c o u i t  notes is broader than 
ndmei t In a similai. man)  er. i eminng a suspect 
UII! e specimen'". 01 to suhmit t o  a blood alcohol 
n held to r iolare  a serviceman's privilege against 

self-incrimination 

'" I d  a t  E 431 
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IX. DEFERYEKT OF CONFIXEMENT 

Sea provisions regarding release from confinement pending 
appeal were enacted by the l l i l i tary Justice Act of 1968.'" The 
military has long had provisions regulating release from canfine- 
ment prior to trial, piorisions generally similar to civilian stand- 
ards except that  servicemen are always released on their o m  
recognizance v-ithoiit the posting of bond.'' The military, hon- 
ever, had not had a grocedure analogous to  civilian release on 
bail pending appeal, and courts-martial \<-ere expressly excluded 
from the Bail Reform Act:' This absence of statutory guidance 
was a particular problem since every criminal accused receives 
automatic appellate reviex'  Although the .llnnnnl f o r  Coarts- 
.hlQTtid implied such discretion, article 57 of the UC31J provided 
that the period of confinement would run from the date ad- 
judged." A commanding officer could not exercise discretior. to 
defer confinement without thereby reducing the accused's sen- 
tence. 

Under the UCYJ  as amended, however, B commanding officer 
is permitted to defer the service of confinement pending appellate 
 review.'^' This p o w r  is fully discretionary in the officer to u-horn 
application i s  made." Khen  deferment is granted, however, the 
accused is not required to post any financial band but is, just as 
prior to  trial, released on his a n n  recognizance''' 

10 c S.C. 3 a %  (sl ipp IT, 1 9 6 ~ 1  (ar t .  S T  o i  t i e  UCYJ) .  
I' Dep'f of Defe-ie I n r f r i e t m  Sa.  1325.4 ( 7  Ocf 1968) provides tha t  

eonfinemen? shall nor  be imposed pendine rrial unless deemed r e t e l i a r )  
t o  m u r e  the p ~ e r e n c e  of the accused at  the trial, or because o i  -.he iel:oui- 
ness of  the offenae charged , , or  the ~ i e ~ e n c e  of f r c to ra  making 1: pvab- 

U.S.C.Y.A 135, 198. 37 

8 u p m  note 31. at 7 Pld. 
'.' 10 P.S.C. i 85; (Snpp. IV ,  1969)  (art. 5 ;  of  the U C l l J ) ;  DIAWLAL, 

I d .  The only Intimat.on of s tamardr  t o  be ured 13 found ~n paragraph 
e m  should nor be granted. fo r  example. when the 
to the community o r  when :he likelihood exists 

t ha t  he may repear the oiienie or i!ee to a i m d  ~ e r v i c e  of 111s sentence.'. 
The wesf.on remaim ivhe:her abuse o f  discretion can exist ~n !.gilt o i  t h e  
open-ended sfacufury prov:smi.  

Fate 171 "'p7a. 

I 
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X. APPELLATE REVIEW 
The ssstem of appellate review in the military 1s unique. 

First ,  every accused convicted a t  trial by special court-martial or 
by general court-martial is entitled to automatic appel!ate review 
on a t  least two IeveIs.? In the least serious of these cases-special 
courts-martial in  which the sentence adjudged does not include a 
punitive discharge-the case must be reviewed by the convening 
authority and by a military  lawyer.'^ If the sentence includes a 
punitire discharge, automatic review must include review by an  
officer exercising general couit-martial jurisdiction upon the wrie 
ten advice of his staff judge advocate and by a court of military 
review."' Requirements for the contents of the staff judge advo- 
cate review are explicit and preclude processing the cases per- 
functorily The vritren review must include "a summary of the 
evidence. . , [the staff judge adrocate's] opinion as to the 
adequacy and \%-eight of the evidence and the effect of any error 
or irregularits- respecting the proceedings, a specific iecommenda- 
tion as to the action to be taken [and] reasons for both the 

appeilate court the accused is entitled t o  hare his case briefed 
and argued by qualified lawyer counsel, appointed free of 
charm 

rhorit)  action, fhereh5 reg higher in the chain a i  command. 
F A V Y  JAG ~ I A ~ L A L  # 0125 

"' 10 U9.C.  865(b) ( 6 0 )  (art. 65(h) oi t h e  U C l l J ) ,  10 

"I l lanual ~ i p r a  note 31 ar C 8 5 b .  Srr Cn.*ed S ta t e r  V. Fields, 9 LS.- 
C 11 1. 7 0 ,  2 b ' C . I . R .  332 lld5s). bote t h e  e i m o m r e  requirements con-amed 
in the  DEP'T OF THE AIR FORCE MILITARY J r m c c  GULDE, A m  FORCE X t h -  

Ju ly  1969. J A G  Soh 5800). 

.y XAXUAL. m i m  note 31, nt y lo la ,  b .  
28 
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For general courts-martial automatic review is even more thor- 
ough. When the sentence adjudged does not include a punitive 
discharge, the case i8 reviewed b5- the convening authority with 
the advice of the staff judge advocate's review.' The case is 
then referred for review t o  the office of The Judge Advocate 
General, which may refer the case to the court of military re- 
view.'" If the sentence includes a punitive discharge, the ca8e is 
referred directly to the court of military revie\u.'" If the accused 
is a general or flag officer, or if the approved sentence extends 
TO death, the case must be reviewed by the United States Court 
of Military Appeals and cannot be executed until approved by 
the President." This court, located ~n Washington, D.C., con- 
sists af three civilian judges appointed by the President upon 
the advice and cansent of the Senate.'" 

These are the layers of ieriew that the accused receives auto- 
matically as a matter of right. He is not requmed to file notice 
of appeal, to pay a filing fee, or B transcript fee, to submit an 
assignment of errors, or to retain counsel."' Beyond these auto- 
matic r ev iew the accused may pursue other avenues of relief 
by his own action. The Military Justice Act amended article 69 
of the UC?JJ to alloir- a person whose case has not been re- 
viewed by a court of military review to petition The Judge Adva- 
cate General far relief."" This provision eliminates the possibility 
that  a court-martial can be finally reviewed in the field without 
recourse to further examination by an authority other than the 
command concerned.'" 

An accused may also petition The Judge Advocate General for 
a new trial on the grounds of newly discovered evidence or fraud 
on the court. Under the recent amendments to this article, the 
time limit for such actmn was extended to two years and the 

'* 10 U.S C. B 861 (1964) ( a r t  b l  of the CCMJ) :  M A Z U I L .  S i ip70 note 

fmement. 
Is' 10 E 8.C 6 873 (Supp. I\', 1969) (art.  7 3  a i  the UCMJ) 
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right was extended to minor offenses." In cases that are reviewed 
by a court of military review, the accused may further petition 
fa1 review b! the r m t e d  States Court of hlilitaiy Appeals. a 
Here, as befoie the court of militark- review, the accused i s  fur- 
nished qualified legal coiiiisel f lee of charge.'"' 

Furthermore, the accused may seek e l e m e i i ~ i  action b! the 
Secretary of his s e r v ~ e .  In rhe S a r y .  far example, this clemency 
authority is vested in The Judge Advocate General and in the 
Naval Clemercy and Paro'e Board " If his sentence iccludes 8 

punitive discharge, the accused may be able to seek reTim<- fiom 
a discharge r e - i e w  hoard.'* Each service also has a board €or 
the correction of military records, \which may act "to correct an 
error or r e m o ~ e  ar. injustice."" Finally, the accused ma? a!ways 
seek fuithei remedy in federal courts, including the United 
States Court of Claims * 

I t  is not  only this panogly of remedies that distingiiiahes mili- 
tary appellate r e ~ i e n . . ~ '  Two other characteristics mark it as a 
system uniquely advantageous t o  the accused. The first  IS the 
standard of proof that IS required on appeal. Every reviewing 
authority u p  through the court of military review must be coli- 



PROCEDURAL RIGHTS 

vinced of the guilt of the accused beyond a reaaonablt doubt.' 
Each reviewing authority must weigh fuily the evidence, decide 
controverted issues of fact, and judge the credibility of witnesses 
just  as the trier8 of facr do a t  trial."' In the militaly it is reaersi- 
ble error f a r  the staff judge advocate to advise the convening 
authority that the record of trial is "legally sufficient to support 
the findings of guilty and the sentence."' Such a review is 
legally inadequate if i t  fails t o  state that  the staff judge advo- 
cate 1s convinced of the accused's guilt beyond a reasonable 
doubt. The convening authority himself must be likewise con- 
vinced.'"" In exercising this function reviewing authorities may 
rely on matters outside the record af trial ta disapprove findings 
or sentence, but not to suppoit affirmance.'" Finally, except far 
the appeal of questions of law certified from B court of military 
review to the Court of 3Iilitar 
in favor of the accusel .  The g 
question of Law to the court of 
each higher reyiering authorit? is bound by any mitigation in 
findings and sentence made bl- the authority preceding him."' 

Secondly, apart from the unique standards applicable on re- 
~ i e y  militarv appellate review includes pionrions for appellate 

I-ex-iw-lng authorities review the ap- 
e and hoth intermediate reviewing 
of military ieview'" hal-e absolute 
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discretion to reduce the Sentence adjudged at trial A ion remng  
authority may never increase the smtence adjudged a t  rrisl, but 
he may reduce the sentence, suspend the Sentence, or substitute 
a different, less severe form of sentence:" A rerieuing authority 
may act on the sectence because of error a t  trial or any other 
reason he considers appropriate:' Furthermore, an)- renewmg 
authority may order a r ehea rkg  on the sente1.w alone." 

Appellate review of sentences is a current issiie in civilian JUTIS-  

dictions In 1961 the American Bar Associati 
its proposed standards for appellate i e v i e , ~  
tar? sentence ~ e v i e w  procedures, n hich have 

pellate re\-iew of sente'icei ''is lea isticall:- ara;lahle 111 every seri- 
ous case [in] somethine on the order of fifteen [3ta1esl."~~' In 
federal courts, appellate re\-iew of sentences has been eliminated 
even though it did once exist 'I' 

The AB.% committee 011seweS in .ts !ellort fhAt one of the 

' '  I d .  a! ?. 
'lC I d  at 1 3  
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fined in the Presidia stockade. For his acts he was sentenced by 
the court to 1 3  years confinement, total forfeitures of pay, and a 
dishonorable discharge. When the case was reviewed by the con- 
vening authority, the confinement was reduced to seven years. 
Subsequently, The Judge Advocate General exercised clemency 
action, reducing Confinement to two years. The case v a s  then 
reviewed by the court of military review, the appellate stage of 
automatic review a t  xs-liich the accused 1s entitled to be represented 
by appellate defense counsel appointed free of charge. This court 
reevaluated the evidence and found it factual$ insufficient to 
support a charge of muting. Inatead, the court found the accused 
guilty of the lesser included offense of wilful disobedience. I t  
reduced the confinement to one year, and reduced the character 
of the discharge to a bad conduct discharge."* 

At about the Same time as that  court-martial B civilian accused 
\%-as braaght to trial in state court in the Commonir-ealth of 
Virginia far possession of "in excess of" 25 grains of marijuana. 
He w.w comicted b r  a j u r y ,  This W-BS his first  offense. He was 
sentenced an 21 Fehruarr 1969 to  20 years confinement and a 
S2,OOO fine."O In Virginia, however, this accused has no automatic 
appel'ate review, and no  provision exists for independent review 
of the sentence." 

Despite the military's elaborate appellate structure, some 
critics of military justice continue to assert that  it provides in- 
adesuate and ineffective review "' This assertion k dramatically 
belied by the results of such r e ~ i e ~ i . .  Taking as an example all 
Saiy  and Marine Corps geneial courts-martial during the fiscal 
year 1967, the senience adjudaed a t  trial was reduced on review 
in more than 87 percent of the cases."' For special courts-martial 
a t  vhich B ],unitive discharge a.as adjudged, 78 percent of rhe 
sentences were reduced on appeal.'" 

Authoritative observers hare recognized the advantages of mili- 
tary appellate r e r i ev  In 1963 the Attorney GeKeral's Committee 
on Poverty and the Administration of Justice observed: 

ID rnired Sra-er j.. Sood, 42 C.JI.R. - (1970).  0s digested / n  70-9 

JALS 12. 
-jD Commonwalrh V. wh.tehesd (Humngi Ct , Richmond. Vr , 21 Feb 

1969). 
VA CODE Ahx.  § a  19 1-582, 286 (19SO). 

mgton, D. . 
'' I d .  

s1 
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[Ti ha m l n a r )  e x p e r m  
f r e e  acces5  t o  appe.ia-e 

urtice sha i l o  be con 
ppeal; procedures in 

Xilitarg appellate revieiv was held LIB for ci\,lian systems t o  
emulate long befoie 1963. In 1919 the dhtinguished John Henry 

.ing: 
C P  P I P I ?  carvicted man , , o h m  n s  an 

. . .  
d ni 'uence 

. __. 
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The standard allegation of command influence 1s t ha t  the con- 
vening authority decides whether to bring charges, appoints the 
judge, both the prosecutor and the defense counsel, the court 
members, and l-e\-iew the case.-'* Considering each of these fac- 
tors in sequence, the first  relates to the convening authority's re- 
sponsibility to refer cases ta courts-martial: He does this by 
endorsing the charge sheet, an act by xq-hich the convening au- 
thority refers a case to a summary, special, or general caurt- 
martial."' The convening authority is precluded from eren thm 
function, however, when he signs and swears to the charges, 
directs that charges nominally be signed and sworn to by another, 
grants immunity to a prosecution witness, or has other than an 
official interest in the case."' Accordingly, when a convening au- 
thority, on the basis of the serioiianess of the charges, "refers" a 
case ta trial he i s  performing an administrative duty parailel to 
the civilian practice of referring a case to  trial. Other command 
responsibilities of the convening authority, Including efficient 
utilization of manpair-er and budgeting, militate against hi8 abus- 
ing proseeutorial discretion. In many ways abuse is more likely 
to  occur in civilian jurisdictions where grand juries are not re- 
quired or may be dispensed with, where prosecutors have control 
over investigative agencies, and where a prosecutor's retention of 
his elected office may be facilitated by a prosecotoris! crusade. 
Finally, the mere presence of a c a w  before a court-martial implies 
nothing tha t  is not imulied by the presence of any case in court. 
If, then, the convening authority's function of referring a case to 
trial is a facet of command influence, it can be so only because 
of its exercise in conjunction with some other function, for re- 
ferral  itself is a common practice in al! courts. 

Sherman. w p r n  note 121. a t  21. "Courtr-martial are Tie re- 
of the commander and 30 evert, m a l  i s ,  ~n a sense, a test of his 

policies. The commander is in eamp:ete control of the ma. 
decides whether t o  orinp charges, he appoints the eouri (bimi- 

lar to a C I \ - ~ ! L B ~  ju ry)  the off:cer (judge),  the trial counsel (p~oseeutar ) ,  
and the defense c m m h  from among hi6 junior officers and he rei-~ewi-l the 
sentence with the power t o  reduce or waive ~ f .  It LI a little like having a 
d w r ' e r  ~ ? t o ? n e g  B C ~  as grand jury 
the lury from h:s staff ,  and then l e  

m g  the action a i  a court-mart:al, 5 
cam banish the mfluence of his commander ( r h o  rater him and eontrola 
hi8 amgnmenrs) :B about BL likely as a senator not being mf'uenced by 

In an attempt t o  preserve B f a n  rr 

aeceptmg large Elits.'. 
lY 

ui I d .  at app. 5.  
MASCAL,  s i p m  note 31. at  7 331 
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Secondly, critics commonly state that  the convening authority 
"appoints" the military Judge, a statement from which one might 
infer that  the convening authority shops about for a judge suit- 
able for his purposes and then names him to the court The 
structure of the independent judimar>--mw required by stat- 
ute"'-precludes this possibility by the elaborate insulation now 
afforded judges of the independent judieiar?. A i l  military judges 
of genera! courts-martial a!e officers assigned to the Judiciary, a 
command separated bath geographically and structurally from the 
convening authority- and responsible only to the Judge Advocate 
Genera!. When a command convenes a general court-martial, a 
military judge i d  provided for It b) the head of the judiciary 
activity The name of this judge is listed on the conreniiig order, 
formerly known as the "appomtmg order,"" xhich the ~ o n r e n -  
ing authority signs. In  this manrei the convening authority 
"appoints" the militarr judge Moreover. the efficiency or fitness 
reports of these judges are prepared not hy convening authorities 
but  by the head of the centrally located independent judiciary 

' dge may even be 
lililltary judges 

advocates not so qualified are ineligible to serve as military 
judges. Assignment of t i m e  judges is commonly an act by the 
staff judge advocate, and it is to  this officer, not the convening 
authority, that the iiidge is immediately responsible. Although in 
these cases the COnVening authority may be the staff judge adro- 
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cate's commanding officer, the .Vantd for Courts-.Martinl spe- 
cifically prohibits the convening authority from either preparing 
or reviewing any fitness or efficiency reports of a military judge 
relating to his performance as military judge:" 

The convening authority is similarly removed from the 6elec- 
tion of counsel. Using the Kavy as an example, the increased 
counsel requirements created by the 3Iilitarq Justice Act of 1968 
have been met by establishing "law centers."'" Under this 
program, commands within a given district obtain necessary 
counsel by requesting them from the law center, essentially a 
regional legal office a t  which many judge advocates, formerly Eta- 
t imed a t  individual commands, are now assigned. Far trial the 
convening authority requests the necessary number of attorneys 
who are, in turn,  furnished by the la!\- center. The convening au- 
thority may learn the identity of these officers for the first  time 
when he signs the prepared convening order. I t  should further 
be remembered that in addition to detailed defense counsel, the 
accused may still request a particular mihtary counsel or ma? 
retain civilian counsel. Ficdly,  several factors bear on the notion 
tha t  counsel, eren detailed counsel, could be pressured by the 
convening authority. Counsel a t  trial are generally young officers, 
and among this group only some-" aspire to legal careers in the 
military. Thus, the vast majority do not have career interest which 
could be the subject of pressure. Even more important to any de- 
fense counsel, hoi<-ever, are the ethical considerations which 
every attorney owes to  his client."' 

The selection of the court members is frequently cited as a 
source of command influence."' Apart from the fact that  the se- 
lection of court members is commonly 8'1 administratn'e act That 
transpires in the legal office, the Court of l l i l i tary Appeals has 
been quick to invalidate trials in vhich there existed even the 

*' Office of Saval Opierarions 1ntruc:ian 5800.6 ( 1 3  J l n e  19691 
r s i n g  the Kary a$ an example, retenthan (defmed s.3 the fulfillment 

of obhgated s e r w e  plus a: least t w  p a r r )  a i  judge advocates entering the 
N~~~ in 19% 1960, and 1961 11.1 T X P ~ ~ W M  of 189 amur- 
nays were retained. 

Every Judge .idroeate General Carpi officer must be a member of B 
atate bar and the eanons of ethics app!y EO m:litarg :awserr as they apply 
t o  any other group of attorneys. 

'I" Sherman. 8upro note 229. 
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appearance of command control over court members."' The court 
has strictly limited the types of contracts the convening authority 
may have with members. 

Furthermore, the UCiilJ has several provisions t o  protect the 
interests of an accused who is dissatisfied with the members of 
his court .  In addition to a peremptory challenge, the accused has 
an unlimited number of challenges for cause."' In  the military, 
defenae counsel has access to background information of members 
which may facilitate w i r  dire to determine a basis for challenge. 
The accused may demand that at  least one-third of the court 
membeiship be enlisted men:' But  most importantly, under the 
Military Justice Act he can naive all the members and elect to 
be tried by a military judge."' This request by the accused, in 
contrast to the similar procedure in federal courts," is not sub- 
ject to veto by the prosecution.'" 

Finally, the possibility of command influence i s  asserted 
because the convening authority reviews the case:'. Clearly, the 
status af the accused cannot be worsened by the convening author- 
ity's review, far his review can only result in approval of the 
action of the court or action in favor of the accused."' Thus the 
only argument that the convening authority's review reflects 
command influence could be that since the cmveninE authority 
refers the charges to trial, his review will be perfunctory and 
will fail to take appropriate action with regard to error committed 
a t  t r i a l .  Even if statistics suuported this contention, the only 
prejudice to the accused would be that this automatic review, t o  

tried bs B mi!itary judge alone Kary JAG,  Off The Record Isme No. 44, 
21 "0, 14RP . . . . . . . . . 
"' FED. R C ~ M .  P. 238. 
"" See 9. Rep So 1601, 9u:h Cong.. zd Gess. 4 (1968) Idiscurrim of 

resranr under:r.ne t i i s  dlrtmctmnl . .  ''. Set Sherman. mipra note 229. 
1s' Kate 178 8up"". 
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which he would not be entitled i n  most civilian courts, was not 
productive. However, statistics tend to refute this contention."' 
Yore important to the accused, however, and more pertinent to 
the command influence claim is the fact that  in no court-martid 
is review by the convening authority the final recourse for the 
accused. In all serious cases further review is automatic,"" and 
even in minor cases additional remedies are available."- 

In light of the foregoing considerations, there is little Yalue 
to claims of command influence that rely on a recitation of what 
the convening authority "does." without attemping to analyze 
further what impact upon the judicial process is thereby cre- 
ated." Similarly, a discussion which fails to examine the question 
in  light of the Xilitary Justice Act is outdated Pelhaps the best 
indication of the dubious validity of the speculative claims, hoa -  
ever, is found in the actual statistics of disposition of Cases a t  
trial. A comparison with similar statistics for federal district 
courts is Instructive. In federal district courts during the fiscal 
year ending June 30, 1967, 27,073 criminal defendants were con- 
victed and sentenced while 1,128 were acquitted, for an acquittal 
rate of just under four percent." On the other hand, of all the 
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.4rm)-, Navy, and Air Force general courta-martial during the 
first  half of calendar year 1968, there were l , l i 3  connctions and 
131 acquittals, for an acquittal rate of eight and one-tenth per- 
cent. Of these courts-martial, 733 involved unauthorized ab- 
sences, routine offenses for which there 1s no civilian counterpart 
and rarely a defense. If these cases are remoyed from consider- 
ation, the acquittal rate 1s 15 percent." Thus, the notion that 
prevailing command influence results a n  oppressive succes%ion 
of court-martial convictions 1s-at least in seiious casea-mphat- 
ically belied by the statistics. 

XII. COKCLUSION 

Against the backdrop of a perrasirely unpopular v a r  and a 
tem, broad criticism of military in- 

audience. Some critics of military 
in their denunciations. A complete 

appraisal of military justice, however, fails t o  support either glib 
caricatures or broad condemnations. For example, it is a semantic 

to hare violated a penal statute, i t  1s an objective of  cirilian as 
xi-ell as military la,., and it implements the fundamental pur- 
poses of the criminal law I t  i an objective consistent with 
justice To the extent. hoa-ere?, hat "discipline" is intended to 
mean the wrongful conridion a punishment of innocent per- 
s o x  or the disregard of their constitutional and statu:ory rights, 
i t  is an assertion tha t  1s not supported by the facts. 

Rdgrettably, such unbridled criticism of military criminal pro- 
cedure detracts f iom those p r o p o ~ ~ l s  which do have merit. One 
area in which refoim LS badly needed, in the opinion of the 
author, has to do, not with militsry justice, but with adminis- 
trative discharge proceduies. The undesirable discharge, for 
example, may attach a stigma fully as punitive as B discharge 

f 
f 
( arad 3- :he number a i  cha?gea i2:Il 

''I I d .  
G:asaer. J1.8t cr niid Cnptiim L i z y  12 C a r ~ e .  € 16, 4 9  (19691 
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adjudged by court  sentence, but i t  ie currently issued under pro- 
cedures which are f a r  less protective than those accorded an  ac- 
cused a t  trial by court-martial.'. Similarly, the question of the 
limits of free speech in the military is a legitimate and difficult 
issue. I t  is, however, largely a constitutional issue and the legal 
balance betu-een the military's interest in discipline and the indi- 
vidual serviceman's n g h t  to free expresaion ~ 1 1  be definitively 
established only by further judicial decisions." Finally, there is 
no doubt that  military justice can be improved, as can any system 
of justice. Despite the recent legislation, the possibility of further 
specific reforms should be explored.'" Ta this end, responsible 
criticism is a valuable stimulant, f a r  change comes with a s  much 
difficulty in military institutions as i n  cirilian ones. 

The most common failing of military justice critics, however, 
is the failure to relate military justice to existing civilian judicial 
systema. KO one has touted military justice as the paragon of 
judicial systems. I t  is clearly relevant, however, to consider the 
military system in light of existing systems in civilian jurisdic- 
tions, jurisdictions in ahieh military defendants would otherwise 
be tried. .4 thorough, current campaneon with these systems indi- 
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cates that in numerous ways military justice is clearly superior. 
Significant advances in criminal justice could be made in many 
civilian iunsdictiona by the adoption of enlightened procedures 
that have long been a par t  of rnilitaiv justice. Stated differently: 
If the eharacteiistics of today's rniiitary justice system represent 
the "civilianizatian" of military courts, one can only expectantly 
await the "civilianization" of civilian courts. 
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O'CALLAHAN V. PARKER: COURT-MARTIAL 
JURISDICTION, "SERVICE CONNECTION," 

CONFUSION, AND THE SERVICEMAN* 
By Paul Jackson Rice** 

T h e  controversial O'Callahan case turns on  the tension 
between the constitutional rights to grand and petit 
jun'es and the congressionnl power " to  m a k e  rules for  
the regulation" of the armed forces. The result of the 
case is  simple in theory but in practice is hard to  
just t fu  and  apply. This article cvalvntes the majority and 
minority opinions of the Supreme Court, criticizing the 
majority opinion for disturbing precedent, historical in- 
accuracies, %wueness,  and failure to  consider the needs 
of military discipline and other practical effects of the 
decision. The  problems of applying O'Calhhan haze 
evoked a number of interpretations and approach@ 
f r o m  the Judges of the Court of .Wilitary Appeals. 
These approaches are analyzed as they apply to  the 
factors of "semiee ccnneetion" and other problems: 
place of the crime, estraterritorial applioation, drugs, 
petty offensea, crimes against other service members,  
crimes inwolxing abuse of military status, officer status, 
the role o f  the miform, retroactizitg, and jurisdiction. 
over civilians in time of war. 

I. INTRODUCTION 

In 1962, Chief Justice Earl Warren presented the third James 
lladison Ledure at New York University Law Center, entitled 
"The Bill of Rights and the Military."' He considered the topic 

* Submitted in partial fulfiliment far the requirements of the LL.11. de- 
gree af Sor thaer te rn  Cnirerriry School of JAY.. Chicago, Mlay 1970. I 
s!igirtip different v e r m n  of this ai:icie appeared under the zirle Cowt-.linr. 
fial Junsdrctioa--The Scr?,icc C o n ~ i e t m i  Sloddard iii C o i ~ i i l ~ i o a  in 61 J. 
C R I X  L.C. 8 P.S. 339 (19;O).  The a p m o n r  a r d  c ~ n d u i l o n ~  presented here. 
in are those of t i e  author znd do not neceirarilg repreren'. The ~ i e \ v i  of 
The Judee  .kd iocate Ge?alaPr School or  any other goveinmenrai agency. 

.-,; :- 11 c 1 ?.\ !31  
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one of increasing importance due to changing domestic and 
world conditions, resulting in a h r g e  standing army. His purpose 
was to examine the troublesome problem of the "role to be as- 
signed the military in a democratic society. . . .'" He noted that 
our Government has been one of "traditional subordination of 
military to civil power," and that "isnth minm exceiitions, mili- 
tary men throughout our history h a w  not only recognized and 
accepted this relationship in the suirit of the Constitution, but  
that  ther hare also cheerfully cooperated in pursuing It."' 

The Chief Justice discussed the role of the Court In determin- 
ing conflicts between the Bill of Rights and military necessity, 
dividing the areas of conflict into three broad categories. Only 
the first  category is appropriate for comment here. That is that  
the role of t!w Conit IS most lmited !\hen the militwy 1s deal- 
ing with Its O P - ~  personnel. The Court has never waii-ered from 
its holding that It lacked jurisdiction ta rerieh,  by certiorari, 

the Court has released uris- 
has based its action upon lack 

person, applying the term 
e. The reason for the "hands- 

off" attitude 1 g, icdisputable historical siipiiort. 
ry, from the time of the Revolution 

until n o y  has auiiported the militar) esrablishment's broad 
power to deal with Its own peisonnel ''I 

The comments of rhe Chief Justice were almost indisputaLle 
a t  the time ther irere made'  And, a!though the period since the 
lecture has been termed b? some as the "criminal law r e ~ o l u -  
tion," nothing has oecu~ ied  in the fie:cl of military la,$- to 
pare the court-martial system foi the shock of O'Ciillnhi 
Park& Therein, the ieti i ing Chief Justice would be part  

the Court, vhich n - o d d  place a firm grip b 
on the ! i~ .ev~ousIy  termed "hands-off" categorr 
nt o c c a i i e d  appioximatels- thiiteen years grim t o  the 

decision O n  the night of 20 Julr 1956, Aim>- Sergeant James F 
O'Callahan and his roommate and frimd, Charles Redden, left 

' Id.  at  182. 
I d .  at 186. 

' E r  parti Ya:land.gram. 68 E.S (1 IVaY..) 243 11863) .  

I O'Callahan V. Parker, 335 U.S. 26s (1369) 

42 



OCALLAHAN 
their duty station a t  Fort  Shafter, Oahu, Terntory of Havaii ,  
with w evening pass. The t y o ,  dressed in civilian clothes, had 
a few beers in a Honolulu hotel bar. Later that  night, they made 
their  way to  a balcony on the fourth floor of the residential part  
of the hotel. From the balcony, they could see a girl sleeping in  
a n  adjacent bedroom. O'Callahan suggested that they enter the 
room and one of them could hold the girl, while the other had 
intercourse with her. Redden refused to participate and departed. 
O'Caliahan then forced his way into the room and seized the 
fourteen year-old girl. His sexual attack upon the girl was un- 
successful, in that  she atruggled free from his restraint8 and 
screamed for assistance. Immediately after the screaming of the 
victim, O'Callahan v a 8  observed jumping from one balcony ledge 
t o  another, until he reached ground level. He % v u  apprehended 
on the grounds by a hotel security guard, who observed him 
wearing a tee shirt, with his belt loose and his trousers open. 
O'Cailahan's shirt %-as found in the rictim's room. Later, he !vas 
returned to military authanty,  and after interrogation, made a 
confession. 

He was charged by the military with attempted rape: house- 
breaking,' and assault with intent to commlt rape." A general 
court-martial tried O'Callahan and found him guilty as charged. 
He  !%-a3 sentenced to be dishanorabl>- discharged from the Army, 
to forfeit all pay and ailow.nces, and to  be confined a t  hard 
labor for  ten years His conviction was affirmed by an  Army 
board of review, and the United State8 Court of Military Appeals 
denied his petition for review:' 

In April 1966," O'Callahan petitioned the United States Dis- 
tr ict  Court for the Xiddle District of Pennsylvania for a writ  of 
,habeas corpus alleging, inter din, t ha t  the court-martial had no 
jurisdiction to try him for a non-military offense commted off- 
post while on leave '' The District Court refused to  consider thar 

Vn red States \- O'Callahan. 7 V B.C \I 4, SOD (19s:) 
O'Callahan * a i  sentenced ~n 1956, paroled :n 1960, and retnrned ro 

c a l f  nemeni in 1962, a9 B parole r ,o la tor .  S e e  O'Callahan \.. A t t o m e )  Gen- 
eral, 230 F. Supp. ?66 ID \lass. 1961). 

The other al legat ions unaueceisful!s raised .n the w i r  were: (1) thar 
his eonfemon, which had been admt ted  :n e 
been obtahed by m e  a i  caerc~on, (2) tha t  t 
terroga!ur.er had been admitted info endenee, 
right t o  eonfrontaf.on of wtnesses: I S )  fha 
Vote rather than bg unanimity vla!ated h.s eonir.tur:onal r ighi t o  r n d l  b y  
iury. 

I' 
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issue, because O'Callahan had obtained an unfavorable ruling 
tha t  Same year from the Federal District Court af Massachusetts 
where he previously had been confined." The United States Court 
of Appeals far the Third Circuit affirmed the decision of the 
lower court without discussion of the question:' On certiorari, 
the United States Supreme Court reversed the lower courts, hold- 
ing that the crimes of which O'Callahan WBS charged were not 
"service connected" and, therefore, not triable by court-martial." 

The grant of certiorari had been limited to  the one question 
upon which the Court reversed: 

Does B cour:-martml, held under the Articler of War, Til. 10 

Justice Douglas, delivering the opinion of the majority," can- 
cluded that O'Callahan eauld not be tried by court-mariial 
hecause his crimes were not "service connected." Douglas stated 

e?!" connection existed in O'Callahan." 
e O'Callahan was off-duty, off-post, in 

civilian clothing, committing a ''c~viliaii" offense of no military 
significance, against a civilian r i c t m  In establishing no seirice 
connection, the majority further noted that these were peacetime 
offenses "committed within our territorial limits, not an  occupied 
zone of a foreign country."' 

. .  

a cap tal o f f e m e  :n [.me of peace. 
'* O'Ci!lahan Y. Parker, 395 L S  2E3 (1969). 
11 395 U.S. a t  261. Ths Code replaced the hr;ic!ei o f  War in 1851. l e t  

j S  Chlef J u i t l c e  Warren and Jcsr:eer Brennan. Yzishall and Black joined 
of 5 ?.lay 1950, ch. 169.  6 1  S:a:. 10. 

with Douplar in the f.w to three decision. 
'* 396V.S. at 273 
" I d .  at  273-74. 
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The majority brushed aside the Government's contention tha t  
status as a member of the Armed Forces grants mi l i t an  juris- 
diction, stating: 

[ T l h i l r  I F  mr:ily the t h ?  mqury, no t  its end. ' 'StatYI" 

and phce  of the offense. 

Before going further, it is necessary to aet forch those pro- 
virions of the Constitution which have established and developed 
the system of militar3- iustice. Article 1, section 8, clause 14, 
grants t o  Congress the p a i ~ e r  "[t lo make Rules far the Gavern- 
ment and Regulation of the land and naval Forces, . , ." and 
clause 18, the power "[t lo make all L a m  which shall be neces- 
sary and proper for carrying into Execution the foregoing Pox- 
ers . , . ." The fifth amendment acknowledges tha t  a system 
establishing military discipline requires elimination of certain 
procedural protections: 

So perron shall be i e ' d  t o  Z ~ S W ~ T  for a cap-tal, or otieriwse in- 
jentmenr or mdiculien: of a Grand 
n the land or naval forces. or in 
ce in fme of F V a  or public danger 

Other provisions of the Constitution necessary for an exami- 
nation of this case a re  article 111, section 2," and the sixth amend- 
ment." The majority noted that constitutional civil rights were at 
stake in O'Callohon, and that in order to protect those civil 
rights, the power of Congress to  make rules for the government 
and regrilation of the land and naval forces must be "exercised in 
harmony with express guarantees of the Bill of Rights."" 

The majority begins Its decision by comparing military tribunals 
v i th  cirdlian courts, more specifically federal courts; and con- 
cludes that milltar? courts are not  entitled "to rank along with 

e a n o  i iehr  t o  a :rial by j x y  in a ~ ~ u r t m a r r l a i  

" 385 C.S. ar 273. 
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Article 111 courts as adjudicatoia of the guilt or innocence of 
people charged m t h  offenses far  which they can be dewired of 
their life, hberty, or property."'m The Court quotes from Toth 7 j .  

Qzmvlrs: in which reference 1s made to the fact that federal 
judges are appointed for life, and that their salaries mar  not be 
diminished: while their military equivalent do not hare such 
constitutional prote:tions and are subject t o  the "u-ill of the 
executive department i~ hich appoints, supervises and ultimately 
controls them."" The Couit frowned on the military system in 
which an agreement by two-thirds of the court-martial officers 
will result in a finding of guilty as compared with the civilian 
court system in which B unanimous decision by a layman ju ry  is 
required for a finding of guilty. Justice Douglaa stated that the 
court-martial coni ening authority, who appoints the members of 
the court-martial and counsel for both aides, usually has diree! 
command authority over them, and such authority i3 pervasive in 
military  la^." 

After reducicg the court-martial to the lowest stratum of juris- 
prudence, the majority briefly noted its previous decisions, 
i--hich limited militarl- jurisdiction, by erluding from it discharged 

dependerts, and emplorees accompanring the 
meas." Then, the Court added historical sup- 
on that soldiers should not be court-martia!ed 

p to the practice of military law 
n Revolution and early Arneiican 

Once the majority established that "[a] court-martial is not 
of justice, . . "" and that 
the pimposition that a soldier 
for ciiilian t w e  offenses, the 

weighing of the expressed grant of gover to Congieaa, as op- 
posed to the expressed guarantees of the Bill of Rights t: indi- 
viduals, no longer presented a problem. The conclusion of the 
Court naturally followed that a soldier's 

practice. 

'* I d .  at 262. 
" 350 U.S. 11 (1965!. 
Y ri .+ T i  . _. -. . . . 
'1 395 U.S. at  264. 
'I Tofh V. Qiarlei .  3% L'S. 11 (lS55! 

Kineella V. L'n red State8 r z  vel. 8 nglelon, 36; U.8 

MeElroy I. Cn.ted Stares 8): ref. Guagliardo. 361 
V. Caiert .  351 V.S. 1 (19673. 

Griiihnm r. Hapan, 361 U.S. 276 (1960).  
' 395 U.S. at 266. 

. _. -. . . . 
'1 395 U.S. at  264. 
'I Tofh V. Qiarlei .  3% L'S. 11 (lS55! 

Kineella V. L'n red State8 r z  vel. 8 nglelon, 36; U.8 

MeElroy I. Cn.ted Stares 8): ref. Guagliardo. 361 
V. Caiert .  351 V.S. 1 (19673. 

Griiihnm r. Hapan, 361 U.S. 276 (1960).  
' 395 U.S. at 266. 

231 

C.S. 

119603: Re.d 

231 i1960!, 
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crime to be under m,l i taq  !ur:sd:ction must be semice.connee:d, 
lest ''cnaes a n m g  in the land and naval forces or :n the rn 
when 10 ~ c r o a l  ~ e r v i c e  in time of IWT or p u b l x  danger," ai  
in the Fifth Amendment, be expanded to deprire every memb 
the armed sew ice^ of the benefiia of an indletment by a grand jury 
and a trial by B jury of hii peers. 

Justice Harlan, joined by Justices Stewart and White, strongly 
dissented. Justice Harlan asserted that the majority had usurped 
Power granted to Congress by the Constitution to determine the 
"appropriate subject-matter jurisdiction af courts-martial."" He 
noted that the Court's interpretaion is inconeisent with all 
previous comments on clause 14." His examination of the histori- 
cal support, relied upon by the majority, caused him M conclude 
that "English constitutional history provides scant support , , .: 
and "pertinent American history" is "quite the contrary.'". He 
objected to  a balancing of interests when all previous interpre- 
tations by the Court had been consistent on clause 14. But 
if the majority insisted on balancing governmental interests, 
then Justice Harlan submitted that the interests on both sides 
should be examined. This was not done. Lastly, the dissent 
panted out the confusing state in which the decision has left 
both Congress and the military by not  explaining the scope of 
"sernce+annected" crimes. "Absolutely nothing in the language, 
history, or logic of the Constitution justifies this uneasy state of 
affairs which the Court has today created."" 

It is the purpose of this article to examine the relevant histori- 
cal military Ian,  the decision itself, and the development of the 
"service connectmn" concept as internreted bs the militarr and 
federal courts in its firat year of life, 

11. HISTORICAL CONSIDERATIONS 

A .  E-YGLISH HISTORY ( T H E  CRO 

As noted earlier, Juatice Douglas fa 
in the Ian of England prior to the .4meiican Revolution, and 
in American history. He referred t o  the abuser of court-martial 

ower as "an important giievance of the par1iamen:ary forces in 

I d .  a t  176 
" I d .  a t  281. 
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the English constitutional crises of the 17th Century," finlally 
resulting in Parliament's, and not the Crown's, holding the 
power to define court-martial jurisdiction." Douglas insisted that 
the 17th Century conflict was not merely a struggle over which 
organ of government had jurisdiction, but "involved substantive 
disapproval of the general use of military courts for t n a l  of 
ordinary crimes."" He acknowledged that the Mutiny Act of 
1720" allowed courts-martial of common law felonies, but 
treated the Act as an exceptmn t o  the British rule "at the time 
of the .American Rerolut:on that a soldier could not be tiled by 
court-martial far a civilian offense committed in Britain."" 

For centuries prior ta the first  l lutiny Act of 1689, the Crown 
by special commissioii empoa-eied the leaders of the armies 
(constable and maiahal) with martial la~s-. The poi\-er was plenary 
and the punishment eteinalir final. As noted by one historlan, 

hh,i)- to the throne. the authority to control rhe Army u a s  38- 
eiiiely rested in Paillament by the Crowi-n'r acceptance of the 
Bill of Rights ' Even before the Bill of Rights, Parliament w a s  
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sequired to pass the first  Nutiny Act'' t o  deal with mutinous 
troops still favorable to  the Stuarts. Under the Act, court-martial 
jurisdiction m . s  limited to three offenses: mutiny, sedltion and 
desertion; each punishable by death, or such other punishment 
as the court-martial may impose." No one would argue that Par- 
liament had set the limits of court-martlal jurisdiction ic-i-ith the 
first  Miitin? Act  of 1689, because the evidence is to the contrary. 
In 1712, Parliament authorized the C r a m  to adopt articles of 
war providing for courts-martial of soldiers overseas in time of 
peace." In 1718, Parliament authorized the C r o m  t o  prescribe 
articles of war which were to  be operative XTithm the Kmgdom, 
as well as orerseas. Then, in section 46 of the Xutmy Act of 
1720,"' Parliament authorized the court-martialing of soldiers in 
Eritain for common law felonies, if within eight days, the 

did not demand the turnover of the accuaed 
r trial. In 1721, that  section was changed so 

that court-martial jurisdiction did not include common law of- 
fenses committed in Britain." The action of Parliament suggests 
nothing conclusive. In  light of the continuing changes to the 
lilutiny Acts, it is suggested that Parliament determined the 
limits of jurisdiction based upon what was expedient a t  that  
time; and a restricting af jurisdictional limits merely reflected 
tha t  the broader limits were no longer conaidered necessary. 

If one attempts t o  conclude too much from 17th and early 18th 
Century English history, the presumptions and suggestions chew 
away a t  the fsctual fibers leaving hales. Certainly there was a 
dispute over which organ af government had jurisdiction over 
the Army; and further, there was a disapproval of military law, 
in that i t  was arbitrary and alien to  established legal principles." 

But t o  go further is indeed dubious. Justice Harlan's approach 
to  the period is quite convincing. He notes that "the King's as- 
serted independent prerogative to try soldiers by court-martial in 

* 1 W. and 11.. E .  5 (1689). 
I' U-YISTHBOP 18-19, 820-Jl1. F. M**TL*ND, Bi<P7,i m t e  43,  iil S28-2Y 
I' Duke and Vagel, supra note 6 ,  a t  444. 
= RrhrHnoP 20. 
'' 7 Geo. 1, e. 6.  
" F. WIEVER, C I I I L I A ~ S  U n o ~ n  MILITARY JUSTICE 14 (1961). No m e  

ess as t o  why the  seellon >,.as changed. 

b'wlf upon no aerrled pr~nciples,  bu t  LS 
IP , , , in troth and realntg no law, bu- 
lloued as a lav.). 1 BUICKSI.OIE, COM. 

MENTARIEB OS THE L.Aw6 OF E A D U B D  413 ( 1 9 1 3 ) .  
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time of peace" was just one point of contention in the "long 
standing and multifaceted stiuggle for power betiwen the mili- 
t a ry  and :he C?oir.n an the one hand and Parliamen: on the 
other."" The harshness of military law made i t  understandable 
that when Palliament gained exclusire authority, they Tiould use 
it sparingly. Justice Harlan concluded hy g a n g  onl3- as f a r  as 
history justifies, stating that the frameis of the Constitution 
were influenced by the English struggle for p m e r ,  and realized 
that eoiitrd of the militai: must iemiin in the hands of the 
people, through their representatives. the Congress. That 1s the 
reason for the adoption of article I, section 8, clause 14. 

B. E A R L Y  A M E R I C A S  PRACTICE 

Justice Douglas' statement that early American practice sup- 
ports the majoiitg opinion is u-ithout substance He d r a w  sup- 
port for his statement from :he Articles of R'ar of 1776, enacted 
by the Continental Conpress: the m r k s  of Colonel Villiam 
Winthrop, a late 19th Cen tuq  military historian: and the late 
date of 1916, whe!: specific civilian offenses w r e  first  made 
punishable in peacetime courts-martial." An examination of his 
authorities leads to an opposite conciusmn. 

Section X,  article 1 of the 1776 Articles of War, to  which 
Douglas referred, only required the accused soldier to be de- 
livered to the civil mags t r a t e  for a civi1;a.n offense a f t e r  a re- 
quest had been made far his delireiy.' The section immediately 

385 U.S. at 276.  
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preceding section X, article 1, assists in determining what course 
of action must be taken by an Army commander, when no such 
request for delivery af the accused 1s received from the civilian 
authorities. That section requires 811 commanding officers to  in- 
#sure disciplinary action is taken against his officers and men for 
various military and civilian type offenses: and should he fail to 
see t ha t  justice is done, then he must stand court-martial for the 
crime committed by his subordinate ' In  those c a w  where the 
civilian authorities did not request delivery of the accused, the 
commander would be in  geraonal jeopardy if  he did not take 
court-martial action. In civilian type crimes, he would charge the 
accused undei the general article, which allowed punishment for 
"[alll crimes not captai .  , , ."" Snrely an article requiring coop- 
erittion and delirery of an accused to civil authorities upon appli- 
cation did not limit court-martial jurisdiction when the civil appli- 
cation i w s  not forthcoming. Historical evidence indicates that 
civilian offenses were tried by courts-martial. 

In an appendix, the Government's brief listed over 100 
instances i\ here military punishment  as recorded for nan- 
military crimes tned  between 177.5 and 1816.' Justice Douglas 
took the list to task asserting that "[i ln almost e?-ery case sum- 
marized, it appears that  some special military interest existed."" 
He referred to crimes which w r e  peculiarly military; "prosecu- 
tions for abusing military position"; crimes involving officers; 
and  courts-martial held in wartime between 1773 and 1783, as 
having military significance."' He disqualified the rest of the 
cases which did not fail into one of the above categories by say- 
ing there were not sufficient facts presented to decide, or 
"perhaps" the caw feli into the category designated as "abusing 

"Every off.cer commanding m wartera, garrison, or on B march. ihall  
d.  to the utmos: of hls p o i b e r ,  redress all such abuses 
nay be committed by any aff:cer or i d d m  under h l i  
mp 'a .n t  made t o  him of o f f m r a  or snld.ere bearing or  

' person. or disturbing fair .  UT markets; af eom- 
n the d,rcuie:mg. of  the goad pesple of r b e  U n f e d  
"der who ahs!l re f l se  o r  amit t o  eee justice 13 

ffenders. and repara::an made to  t i e  part: OT 
part of the offender's p a y  shall enable h m  or  

rocf thereif, be pun-shed, b y  B general oourr-mamal, 
d coa;m,':ed t i e  cr:mes or d.rorders eomp:a.ned of:' 
B IX, art 1. rrp,,iifrd 2 8 ,  \ I - I~THROP 961. 

" 

Brief fo r  Respondent a t  35-52, O'Callahan j.. Parker, 395 E,$, 258 

s95 U.S. a t  270 ll.14, 
(1969). 

' 
. I d .  
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military position."' Justice Douglas' pigeonhole 
credit the Government's list falls short of being 

hought to g i r s  a specific m:litarr 
littie significance, wi-11en it 1s reme 
f the cases 1s to determine the in 

legates i n  drafting article 1, secti 

''[:IC the 18th Centurs at least ti. 

I t  is doubtful that the delegates intended one canstituaonal rule 
for officers and a different rule for enlisted men. Certain 
examples cannot be explained away by any of 
For example: (1) the charge of "killing a 
and stealing geese";, (2 )  "for stealing a hor 
Duncan": ( 3 ) "  "for riotously beating a womm kept by him as 
a mistress";'. ( 4 )  "beating B Milr Xilliams a:, inhabitant liring 
near this garrison":" and ( 5 )  "abusing and using violence on 
3Irs. Cronkhyte, a citizen of the United States."' 

It is inteiestinp to  observe that both Justice Douglas and 
Justice Harlan referred to  the Same pages from Colonel Win- 
throp's treatise to supimit  exactly opposite mnclmions on  whether 
the "general ait ide" took cognizance of civilian type crimes. I t  
seems safe to say that  Kinthrop'a comments on the topic were, 
at least to some readers, ambiguous. Colonel Winthrop stated 
tha t  for a crime to be cognizable by a court-martial under the 
"penera! article," it "must hare beeu committed under such cir- 
cumstances as to have directly offended against the government 
discipline of the military atate."' However, he later commented 

iou!d i m d  ' ' m v . ~ e  canneet.un" 
m.hied from the Go-ernmenr'r  
E.*.. "for absenting himielf 

e h o u s  .n the t o ~ n  of Cinein- 
vas AWOL at  chhe t ime t e  ivab 

from Camp. n'..fhout ! m e  and  R: 
nati  , . , . " I d .  at 43. The f a c t  the 

95; 

E2 
.I WIYTHRIJP :23-21. 
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t ha t  the strict interpretation of the "general article" had not 
been observed in practice, and commanders generally sustained 
courts-martial for  crimes committed against civilians; while civil 
courts did not want the cases.'' Colonel Winthrop might not have 
been in both camps had he had the benefit of the Supreme 
Court's comments on the "general article" in Grafton v .  Cnited 
States: 

The e r i a e s  referred t o  in [the general] arf.c!e manifestly embrace 
those not capital. committed by affieeri OF soldiem I" violmion d 
public la*- as enforced hy the e m 1  power. No crimes committed by 
offieerr or soldiers af the Army are excepted by the . . . article 
from the jurirdietian thus conferred upon courts-mardal except 
thone tha: are capltal  ~n naflire . . . [Tlhe  jurisdiction af general 
courts-marmi [IS] . . . concurrent with thar of the e i ~ d  eovrta 

Regardless of which side of the argument is more convincing, 
it must be remembered that  Winthrop was interpreting military 
law a8 it  was at  the time of his vr i t ing in the late 18OO's, and 
not as it  was n,hen the country was founded.'' Consequently, it  
is of little value in determining the practicf a t  the time of the 
American Revolution. 

Justice Douglas' assertion that  specific civilian crimes n w e  
f i rs t  legisl8,ted as peacetime military crimes in 1916 is incorrect. 
In 1800, Congress enacted the Articles for the Better Govern- 
ment of the Navy, which provided f a r  the court-martial of certain 
civilian type offenses committed an shore.' The act provided that  
"[alll offenses committed by persons belonging to the navy 
while on share shall be punished in the same manner a s  if they 
%ad been committed at sea."" Common law offenses punishable 
a t  sea included murder, embezzlement, and theft.'. Such legisla- 
tion for the Navy discredits any argument that  Congress, by 
failing to  legislate specific common law offenses into the Army 

'' I d .  at 7?6. 
's 206 U.S. 333, 348 (19W) (dictum). Justice Harlan adopted the Ian- 

gvage for the dissent. See 395 U.S. a t  279. 
.' Colonel Winchrap aeknoaledges &at he was referring to the "now . . . 

accepted eonstruelmn.ll and his authorities are more or I ~ S S  cantemporary 
with his penod. W I N I X R O P  123-24 n. 88. 

Act of 23 I p r  1800, eh. 33,  2 Stat.  45 
Ch 33,  BIT XVII, 2 Stat. 41. 
Art. XXI (murder).  act .  XXIV (embezzlement), a r t .  XXVl ( thef t ) ,  

2 Stat. 48. See Wiener, Courts-Mlartial and the Bzll o/  Rightil' The O n ~ i n a i  
P ~ o c t i c e  1. 12 HARV. L. REV. 1. 1s-16 (1958). 

.' 
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articles of war, was merely a,cknawledging their constitutional 
limitation. The divergent paths of Army and S a r y  court-martial 
jurisdiction, in that  early period, was the "result of legislative 
choice and not of any want of constitutional power to adopt 
identical provisions for bath ~ervices."~'  

The above examination of the early American practice dis- 
prove8 that history Supports the majority opinion. But, as Justice 
Harlan so appropriately noted, even if the practice %%-ere to sup- 
port the majority "it cannot be seriously argued as a general 
matter that  the constitutional limits of congressional power a re  
coterminous with the extent of its exercise in the late 18th and 
early 19th centuries ". Therefore, the majority must look else- 
where to find justification for O'CallQhan 2'. Parker. 

111. THE SUPREXE COURT AND COURT-XARTIAL 

JURISDICTION 

A. A CASE OF FIRST IXPRESSION? 

Article I, section 8, clause 14, of the Constitution grants ta 
Congress "the power ta provide far the trial and punishment 
of military , , offenses in a mmner  . . , practiced by civilized 
nations," and that power is not dependent upon or connected 
t o  article I11 of the Constitution.'" The language of the fif th 
amendment expiicitlr excepts ''cases arising in the land and naval 
forces" from the right to indictment by grand jury, and by im- 
plication, from the sixth amendment right to trial by jury." The 
Supreme Court had consistently treated military status of the ac- 
cused as sufficient connection t o  satisfy court-martial jurisdic- 
tional requirements. It 1s true that the particular issue in 
O'Cnilahan had never been decided, but a reading of the opinions 
of the Court set out below, raises a strong presumption that the 
question was not considered worthy of presentment. 

In Ez p n r t e  3Iilligan," the Supreme Court decided that a mili- 
tar)  cornmimon had no jurisdiction to  try a civilian citizen of 
the State of Indiana, ivhieh was not invaded, nor engaged ~n re- 

'' Brief for Rewondent sf 16,  O'Callahan v. Parker, 356 E S .  258 (1969). 
'e 396 U.S. BT 280. 

*. Whelchel Y .  \lcDonald, 340 U.S. 121, 12: 11951); Ez  pavtc Bulrln, 
I ?  Wall) 2. 123,  138-39 

Dlmei Y. Hwver. 61 U S .  (20 How j bj, 59 (1855). 

317 U.S. 1, 40 ( 1 9 1 2 j ,  Ei p a ~ f i  \I~Y:igan. 71 E.S 
118661. . .  

': 71 U.S. (4 Wall.) 2 (1866) 
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bellion, while the federal courts were open and functioning. In 
comparing the constitutional guarantees of civilians as opposed 
to the military the Court stated: 

The disciplme necessary to the efficiency af the am) and nauy, 
required other and s m i t e l  modes of trial than are fvrn shed by 
the common l a ~ v  courts,  and. :n pursuance of the p m e r  eonierred 
7 )  t he  C o n a t ~ t u n a r .  C a o ~ r e a i  hal declared ;he kinds, and the man- 
ner ln which they siail be conducted. for  d f e n r e i  committed while 
the par ty  is .n the mihtary or naiwi service. Every m e  connected 
r i t h  t ' ~ e 3 e  branchel of the publie acrviee is amenable TO the juris- 
diction which Cmgrei. has created for  their  government. and, 
at.& thar  m-mg, surrenders his right to be tried by the e l r i i  
e0urti.- 

In Colemnn 1 .  Tennessee," the Supreme Court determined that 
during the Civil War, a hostile state had no jurisdiction over a 
member of the o~cupying Army. In holding that the Army had 
exclusive jurisdiction the Court said: 

A s  Congreia :s expressly authorized by the C o n ~ t m t i o n  "to r a m  
and ~ u p p o r l  arn ie~ :  and "to make rdei  for  the gwernmenr and 
regularion of the land and  naval farces,.' ic i  emrrul aver the xhole 
aubject of the formation, a rgsn~zai ion ,  and goyerrrment of the 

cluding therein the punishment of offense; corn- 
n the military i e m c e ,  would % e m  t o  be ~ l e n a r y . ~  

The previously mentioned comments on the "general article" in 
Grafton c. Cnited States- result in a determination of military 
jurisdiction aver all officers and soldiers for "all crimes not 
capital." 

In  Ez p a r t e  Quirin,' the Court affirmed the military trial of 
the defendants, who attempted sabotage in the United States in 
wartime. In examining the basis of military jurisdiction, the Court 
observed: 

" 97 U.3. 508 (1878).  
" I d .  ar 614. 

See text aceompanylng note 73,  "pro 
" 817 us .  1 (1942). 
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Of a11 the c a m  examined, the language of the Court  in the 
Singleton case" is the most precise in establishing military status 
a s  the complete jurisdictional test for members of the Armed 
Forces: 

TXe test for iurisdicrmn. 81 fol1ari.s. 13 one of Flutus namely. 
i r i e : i e r  the accused I" the court-mama1 proceeding 1s B person who 
can be regarded as faliing ri:hin the term "land end naval Force8 
. . . .  

Later, in rejecting the Government's position, the Court stated: 
Wn?ou t  eontredlctmn f i e  materlala f u n i s '  ed s h m  that mi!.tary 
jurisdiction ha6 alrvayi been based on the "status" 
rather than  on the natuie of the offense. To sa 
jur,$dii t ion "defies ddinirion m terms oi mil.~ar 
defy unama.guous language of Art. 1, 5 8. C1. 1 4  
h i s t o l i d  baekgiound thereof and the pmcedentr s i t h  reference 
t>ereto." 

A repudiation by the O'Cnllnhan majority of the principle of 
law developed in the abore-mentioned cases would have been 
more admirable than the insistence that  O'Callnhnn 1s consistent 
with the earlier cases:' 

B. T H E  EFFECT OF PREVIOCS L I M I T I S G  CASES 

Robinson 0. Everett, in a recent article calling for the re- 
versal of OCnllniin,~ u.  Parker, observed that "the majority 
opinion in O'Csllahan must be viewed as a triumph of abstract 
concept over practical realities."" Previous decisions in the area of 
military jurisdiction also have had disturbing results. 

I d .  at 43. The military t rhl  was conducted under the law of s a c ,  a8 
distinguished from militayy l a w  See Erere t l ,  avp ,a  note 83, a t  367.68. 

Is K.nrella V. Vn.ted Stsfei e i l  761. Singleton, 361 U .8  231 (1960).  The 
Court eoneluded tha t  the mlliiary lacked ju rnd lc t ion  t o  courr.mar:ml c~viI.an 
dependenrs accompanymg the Armed F o r m  averreas. 

I d .  a t  240-41. 
s2 I d .  at  213 (faatnoto om:tred). 
's Compare "'Status' :Q necessary far jurird 

tha t  airerra.nment of ' k a z u '  eompleres rhe in 
wre, f m e  and p!ace of the offense.'. 89: E 5  
ing rimes 90 and 91,  aupra. 

Jiisl ici ,  1960 DLBE L J .  863,  867.  

56 

II doer no t  f o i l o r  
rdleei of the "a- 

text accompany- 

"3 Ereret:, OCaiiahni i  L .  Paihei--Milestonr 07 .Willstn,ir ~n .Mll%toiV 
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In 1956, the Supreme Court held that article 3(a),  Uniform 
Code of Xilitary Justice,* was unconstitutional, in that the mili- 
t a ry  had no jurisdiction to court-mar+ial a former service member 
for offenses committed on active duty after the accused had ter- 
minated his connection with the military." The purpose of article 
3(a) was to insure that servicemen, who committed serious crimes 
in an area beyond the jurisdiction of other U. S. courts and 
state courts, did not go without trial. The Court suggested, as an  
alternative, that Congress empower federal courts to try such 
cases, but Congress has not done so.* 

The My Lai incident, in TT-hich American soldiers u-ere accused 
of killing a large number of X'ietnamese civilians, has come to 
the attention of the American public. Although the incident was 
alleged to hare occurred in mid-hIarch 1968, formal charges n e r e  
not brought in the case until September 1969. At  least 16 of the 
soldiers under investigation hare been discharged from the 
Army, because the term of their obligated tour had expired.' I t  
seems clear that  the discharged service members are beyond the 
reach of court-martial jurisdiction. Sa the position of the Court 
that the discharged soldier will be entitled t o  his constitutional 
right to trial by jury or there will be no trial will result in no 
tnal." 

I n  1937, Reid F .  Covert" determined that the military could 
not court-martial civilian dependents, n h o  were accompanying the 
Armed Forces oi-eiseas in pea,cetime, for capital offenses. In 1960, 
the Sl i ig le ton  car?''' extended the limitation to  non-capital of- 

'' ' 'Subject ta the piovia o m  of Art C I L  4 3 ,  m y  person charsed w t b  hau. 
ing camm.rted. while .n !te i i z tu i  in uh.ch he 13 ruoject t o  :n!s code, an 

* Toth i. Qdarles, 360 U.S 11 (1965). 
I d .  a t  21. 

z The Xational Obsen-er. 1 Dee. 1369. 
of :he U m e d  B i a t e i  are ~rnmune from 

l a  354 U.S. 1 I 19S i ) .  
3 6 1  U.3. ? S I  (1960). 
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fenses. Griskam T. Hagon"' and .WcElroy o. United States e z  
w1. Gtcog1iardo'- simiiaiiy disposed of  capital and nan-capital 
offenses involving cirilian employees for the Armed Force? over- 
seas. All of the decisions relied upon Congress' lack of authority 
under article I, section 8, clause 14, to  deprive civilians of their 
constitutional rights to indictment by grand ju ry  and trial by 
jury.  The ironical part of these decisions IS that the Court did 
not insure the asserted constitutional guarantees for civilian de- 
pendents and employees, but made them only amenable to the 
jurisdiction of the foreign country.'Y Under the present ruling, 
the e i i  ent or ernplo>-ee. \<-ha commits a cnme in a 
forelg il l  he prosecuted in that country The foreign 
court proceedings and language generally will be totally unfa- 
miliar to the defendant Should the defendant be sentenced to 
imprisorment, It w 1 1  be in &foreign jail Consequentl?, it might 
be said that O'Ciillniion i.. Porker w a s  not the first  time that 
"abstract concept.' i ias victorious over "practical realities "'ll 

IV. CO>I\IESTS OPPOSING THE O'C,ALL.Xf.4Y OPINION 

The O'Cnl lohni~  opinion is unsettling to say the very least. The 
system of milltar! justice in the United States has been based 
upon an understanding that clause 11, and the exception in the 
fifth amendment, ernponered Congress to estahliah discipline for 
members "i!, the land and n a r d  forces.'' llilitary status Ira% 
understood as the jurisdictional tert acd "[ t lo  say that military 
jurisdiction 'defies definition in terms of militaiy status' is to 
defF unambiguous language of A r t .  I, 5 8, C1. 14. . . .""' It 
15 submitted that when the Court decides to give a new inter- 
pretation to 1ar.guage which previously had been termed "unam- 
biguous." there should be ~iersiiasire reasons for doing so 

hough the German ai- 
d b! UnlTsd States CI- 
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The majority relied heavily u p n  English history prior t o  the 
American Revolution, and the American practice a t  the time of 
the revolution. A s  noted earlier, neither is conclusive nor even 
gersuasire. Another very evident tactic of the majority was to 
attack and discredit military justice. Justice Douglas referred to 
the system as "so called military justice."" He compared the 
civilian trial "held in an atmosphere conducive to the protection 
af individual rights," with the military trial "marked by the age 
old manifest destiny of retributive justice."" This unfairly pre- 
sumes that military justice does not provide rehabilitative and 
deterrent functions, nor is retribution unique to the military." 
He condemns the entire court-martial institution as being "sin- 
gularly inept in dealing with the nice subleties of constitutional 
law."'" 

In light of Justice Douglas' seemingly constant attack upon the 
court-martial System, one might vonder  n hether there is any jus- 
tification for the system. The justifications a re  many. Justice 
Harlan said i t  best: 

The militaiy has an interest in deterring the commission of 
crimes by soldiers regardless of ivhere they are committed. I t  
matters little to the morale of a unit, whether one of its members 
was caught stealing off post or on. R'henever civilian courts as- 
sume jurisdiction orer a member of the militaz?, that  member 
becomes ineffective as a soldier m t i l  the conclusion of his case. 
If his unit or vessel is alerted and relocated, he will be left 
behind. However, in the military, disposition of eases is swifter, 
and many types of military punishment retain the soldier in a 
duty status, encouraging rehabilitation." Civilian authorities will 
not return the accused to the military if the latter has no juris- 

'. 
''. Id.  st  266. 

'@ 395 U.S. at 2 6 6 .  
"* Id. at 281. 
' I  

395 U.S. at 266 n.7. 

Per H. PACKIRD, TXE Lrairr i i i  CRIIIIZAL SIXCIIOI  56-3s i1968). 

In  each of the f o l l o i m g  pun.rhmen:r. the accused would b e  retamed 
i n  a "nrerent fo r  d u a y  ~ t a w  reprimand or admon;shmenr, reslrletmn: 
hard labor a i t h o u i  confinement.  f a r f enure ,  fme 01 deienfion of pas:  and 
reduction in rank. See I~IZV.AL FOR COL'RTS-\~ARTIIL. S-SITED STITEJ, 1868 
i R m I s E D  E D I I I O ~ I ,  para 126 [iereinafrer died t h e  3lanual and elted as 
I C M ] .  
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diction. Consequently. the possibility of rehabilitation through 
the military will be lost.'" 

The mJarity stressed the importance of the Serviceman'.? right 
to indictment by grand jury and the j u r y  trial. Indictment by 
grand jury is not a constitutional right which has been extended 
by the fourteenth amendment to state courts."n It has a160 been 
largued that  the grand jury is not a benefit to the accuaed, but 
is an oppressive tool af the prosecutor."' The proceedings a re  
held in secrecy without the presence af the accused or his 
counsel. The same could not be said of the military equivalent, 
the article 33 investigation. Prior t o  each geneial court-martial a 
thorough and impartial inrestigation must be The 
accused is entitled to  be present and represented by an appointed 
military attorney and'or a civilian attorney of his O A ~  choice. 
The investigating officer must call all available witnesses and 
the accused is entitled ta cross-examinat 
has been frustrated in obtaining discore 
era1 courts can ivell appreciate such an 
folds the Gorernment'a entire case. Moat state and federal proae- 
cutors would grimace a t  the thought of having such an inresti- 
gation. Should he choose t o  do so, the accused also mas  present 
vitnessea, other evidence or testif>- himself Generally, the only 
attorney present a t  the investigation is representing the accused. 
Any good advocate can appreciate such an adyantage. 

The benefit to an accused of a trial by B jury of his peers 1s 
unquestionable. However, is the accused in uniform a member 
of the community just oatside the gate? In Orlo 
the Court acknowledged That "[tlhe militail- can 
ized community governed by a jepzrate discipline from that of 
the civilian ' ' I '  The z e i n c e  member does not  choose where he is 
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to be stationed. Xany times the local civilian inhabitants may he 
antagonistic towards certain members of the military, who a re  
stationed near their community, hut come from other ethnic or 
racial groups. Here again the "abstract concept" is triumphant.'" 

The majority opinion n a s  disappointing in its one-aided view 
of military justice. Senator Sam J. Ervin remarked to the Senate: 

I th.nk I t  qr. te unfo r tuna te  tha t  t > e  m8iori:x opinion makes g e j -  

era1 disparaging iefercncei t a  m1.r 
Douglas has, 'n effec-.. :ended t o  m 

In many cases, the "improvements" are impressire when com- 
pared to the ciriliari court systems. Milltar) police and criminal 
Inrwstigators were advising suspects of their right to iernain 
silent and not to incriminate thomselres long before .Ilzranda."' 
The exclusionary rule was being applied in search and seizure 
and airetapping cases long before M o p p  3:. Ohio, and Lee v .  
Floridn applied the rule to  the state courts,"' Before Gideon v ,  
Wainwigh t .  required state courts to furnish counsel without 
charge for indigent defendants, the military was doing so nithout 
regard for financial status.'.' All servicemen convicted by general 
courts-martial a r e  furnished a verbatim record of trial, regardless 
of financial ability:'' But not until G n f f i n  w. Illinois '" were indi- 

378 (1968). 
'- 372 U.S. 331 (1963). 

fender deprlves the accused of hir right t o  B fair w;sl. 
'" UC\IJ art. Z l ( C ) .  

'" 351 U.S. 12 (1916). 
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gents in state couits entitled to a free cogy of their transcript. 
The militan. appellate system has the power to rei-iew the ap- 
propriateness of the sentence, a power still unavailable in the  
federal courts and most state courts.". Lastly, the milita1)- pretrial 
discovery procedure through the article 32 ini estigatian is 
U"l<lUe.':' 

Perhags the most widely accepted dissatisfaction with the 
O'Collnhn,i decision is its failure to explain irhat crime< a le  
"service connected." If the facts are identical to O'Cnllrihnn, then 
there i s  no problem, but there are so many other possibilities. 
The Court noted O'Callahan \<-as an leare 01- pads and v a s  w a r -  

ian clothes Could such factois be decisive? In the 18th 
~ 1 i m e i  committed by officers had "rnilitaiu significance." 
out today? What if B crime is committed on  post, or near 

a post? K h a t  if  unknown to the accused, the victim is a soldier. 
These a i e  all practical qiiestims which needed to be answered. 
Justice Harlan concluded b) addressrng himself ta  the same 
problem: 

Wi.atew! role  an rtd L O C  judieizi  app rcac i  ma ome a * e a i  
e Cargrsis and the m i l i t a r y  e l e  a t  least enti t led t o  
m e  c z n m t ) -  *he s l l o w b l e  scope of cour:-maitial 

Unfortunately, the confusion will hare to be resolved on an- 
other day. 

V. O'CALLAHAS PLUS OSE PEAR 

A. T H E  APPLICATIOS  OF OCALLAHAY 

Appioximately three months after the O'Caliahan decision, 
the  Court of l l i l i tary Appeals started the task of interpreting 
the decision and disposing of the multitude of uncertainties. 
With L'nitrd Stotes L .  Borys,'O the Court of 1\Iilitsry Apixals 
gave its f irst  indication as to how it  would approach O'Callahail. 
The result a-as tis o-thirds mechanical and one-thu d acrmomous. 

In  1965, Army Captain Stellhen J B o p s  ~ ~ - 8 s  tried and con- 
victed by court-maitial of the offenses of lalie, robbery, sodomy, 
and attempted rape and sodomy.' l l any  of the facts were similar 

'" See EC.\IJ arcs 63, 61, 6 6 .  
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to O'Callnhnn. In both cases the offenses occurred off-past, and 
the  victims were female civilians. .4t the time of the offenses, 
both defendants ir-ere off-duty 01' on leave, and n e r e  dressed in 
civilian clothes. All the offenses commtted were "civiiian" 
crimes.'- The comparison with O'Callnhiin satisfied the majority 
tha t  "service connection" was not present, and therefore the miii- 
tary had no right to court-martial Borys. The conviction was re- 
versed and the charges ordered dismissed. Judge Ferguson, with 
Judge Darden concurring, wrote a brief opinion in which the 
O'Callahan princigle was mechanically applied. Judge Fergujon 
sals. no justification for distinguishing O'Cnllahan, where the 
crimes were committed on federal territory, from Borys, vhere  
the offenses occurred in the States of Georgia and South 
Carolina. The fact that both had civilian courts open and fune- 
t iming, and that neither %ere armed camps or far-flung military 
outpasta under Arms  control, satisfied the majority that the situ- 
ations nere indistinguishable: 

In sum, accused'! military ntatv, was only a happenstance of cLoien 
iiuelihoad, , , , and none a i  Lis act; were "iemxe connected" under 
an)- test or vrandard set out by the Suprcme Conr;. In shoe:, the,,, 
like O'Callahan'r. xere the very sort remanded t o  the apprapr~ate 
cicil jurisdiction .n >3-h.eh indicfrnrnr b r  grand ~ u r y  and mal by 
Petit jury rnuld he afforded The defendant. 

Chief Judge Quinn wrote a scathing dijsent. I t  appears, how- 
ever, t ha t  he was able to separate hi8 intense feelmg about the 
O'Calinhun decision and its author, from his analysis of the 
opinion.'"' He questioned the majoritv's approach to the decision, 
charging them v i t h  application of O'Cnllahnn "by rote.""a 
Chief Judge Quinn xuould hold that before the military could be 
precluded from trying Itr own personnel, the offense would have 
t o  be cognizable in the federal civilian courts, and further, the 

"' In fact ,  the accused had been tned and acquitted ~n *>ken, South 
Carolina, of seven of the twelve offenaes. See Unlted Statea V. Barge, 39 
C.PI.R. 608, 611 (1968). 

>as 18 O.I.C.JI..~. s a 4 0  C.M.R. at 861. 

lied inwitice by d i n g  QUC treatment as a e canard? Id. at 659. 
Id. at <SO. 
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offense would have no military significance. The offenses com- 
mitted bs- O'CaIlahan occurred in the Federal Territory of Hawaii, 

prescribe diffeient forums of prosecution for disposing of the 

ernments are sepalate sorereigcs, each having the p a w r  to d e  
termine what action is criminal within their jurisdiction. Conse- 
quently, it should not folloa that because a state criminal code 
has declared a pmticular act criminal, eurh declaration limit? the 
power of Congress." Chief Judge Quinn would not only hold 
tha t  Borvs' offenses 15-ere not "cognmble in a civilian court," 
because civilian court means fedeial civilian court, but further, 
t ha t  the crimes committed b r  Baiys had milltar? significance. He 
reasons that since Congress has the p o i w  to designate a particu- 
lar act as criminal for the military forces, but not for the public 
in g?neral, t h in  chat particulai act must hare Inherent military 
significance of service connection Congress' power ta make rules 
for governing and regulathg the armed forces should cot be so 
restricted to exclude federal protection of the civilian popula- 
tian from the military Such a definition of "service connection" 
i<-uould enlarge the concept's jurisdictional limits t o  those i!i 
existence prior to O'Callnlin,i. At that point, the Chief Judge 
appears to hare joined Justice Harlan in dissenting from 
O'Cnlinhnn. 

One week after Boriis, the Court of l l i l i tary Appeals set out 
the rudiments of the test which they rrould apply in examining 
OCallnhail cases. In  order to conclude that a s e r ~ i c e  member may 
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not be court-martialed for his misconduct, i t  must be determined: 
first, t ha t  the offense i s  cognizable in the atate or federal civilian 
court; and, second, that  the offense has no military significance 
or service connections.' 

B. THE DEVELOP.1.IETT OF "SERVICE COXNECTIOAV" 

As mentioned earlier, one of the obvious complaints with 
O'Cnllnhan i s  its failure to define the allowable scope of court. 
martial jurisdiction. K h a t  i s  meant by "service connection?" This 
does not mean that every offense under the Uniform Code of 
Biilitary Justice must be tested There a re  many Dffenses that 
by their very nature are "service conmcted." No one nould ques- 
tion the military's authority to court-martial a soldier for deser- 
tion, or willfully disobeyinp the laxfful order of a superior com- 
miasioned officer"' The concern of the courts and this section i s  
with those offenses in which the connection is not so patently 
clear. 

Due to the fact that a service member must exhaust his military 
remedies before proceeding to the federal coulfs, i t  became ap- 
parent that the military appellate courts, and more specifically 
the Court of Military Appeals, would sketch the initial outline 
a s  to which offenses have service connection. They rG-asted no 
time. As the folloiving subsections will reflect, they relied heavily 
upon the precise language in O'Cnilahan. However, on occasion 
they may hare read more into the language than was intended. 

1. The Loeatzo?r of t h e  Ofianee. 
The Supreme Court said that O'Callahan'a "offenses did not 

inDolre .my question of , . . the security of a military past." 
What if the attack had happened on a military post: Would 
"status" plus the occurrence of the offense upon a military in- 
stallation permit trial by court-martial? The Court  of Military 
Appeals answered affirmatively. I n  each case vhe re  the service 
member's offense occurred on post, that  factor has been determi- 
native. 

Henderson and Smith were both members of the Air Force 
stationed a t  Ramey Air Force Base. Both nere court-martialed 
and convicted, in separate trials, of carnal knowledge with girls 

' Cnited States V. Beeker, 18 U.S.C.Y..4. 563, 40 C.JI.R. 275 (1969) 
Chief Judge Qvinn applied the test for  B u n s n ~ r n o ~ a  court. 

UCXJ arts. 85, 90. Of the 55 enumerated offenses set aut ~n article8 
80 through 134, 33 appear t o  be parely milltar). ID nature  and thereby clear- 

' 

ly ''service connered." 

66 



61 MILITARY LAW REVIEW' 

under the age of sixteen, who were the dependent daughters of 
fellow service members." Henderson took a girl to his quar- 
ters off-post, while Smith took a girl to his quarters on-post. 
Henderson's conviction was reverse$* while Smith's conviction 
was affirmed. The Court  acknoiT-Iedeed that the cases differed 
"in only one iespect-the place where the offense occurred.""" 
In another examgle, Army Private Daniel 
inter d i u ,  of robbery and attempted robhe, 
taxicab drirers, but one v a s  attacked on a 
'and the other in the City of Seattle, Kashington. The conric- 
tion for attempted robbery in Seattle v a s  rerersed, while the 
robbery on the reserration was affirmed." 

The Court has concluded that repardless of the nature of the 
offense, if it occurred on a military installation, then the crime 
directly affects the security af the military paat. With the respon- 
sibility of governing the installa,tmn should come the authority 
t o  carry out the responsibility. It is not difficult to imagine of- 
fenses which could occur an an  installarim without affecting the 
security of the militmy post." However, just because the teat is 
all encompassing a t  present, It doer not mean that isolated ex- 
cepion8 may not later come into existence when aliprogriate." 
Whether a particular offense occurred on or off post is a question 
of fact, and vhen such questions go to the jurisdiction of ihe 
court-martial the? must he decided by court members and not the 

' DCYJ art. 12015) ( s tamto ry  rape). "' 
'' Vwred %tea v. Srnlt,., 1s US.C.1I.I. 609, 40 C X R .  383: (19591. 

United Sfafar v. Herder.>.. 18 U 9 C Xi. 601, 40 C \i.R. 313 (1969) .  

I d .  a: 509. 

Tb.e dr.rer %vas struck over !he head 011 -he r e a e ? ~ ~ : i o n .  hu t  he 6 2 s  
"' UCYJ arts. 182 80. 
" 

forced to  d w e  off  the reierrsf.on M a r e  Crzpo took i.i ":one? 

'" United States I. C r a m  :8  C.B.C.X.4. b94. 10 C.41.R 506 11969)  
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military judge."' The beauty of the on post rule is its simplicity 
to apply. The Court would have to hare been oblivious to its 
function not to know t ha t  military trial and lower appellate 
courts were vait ing for guidelines to assist them in sorting out 
the O'Callakan puzzle. A vague, many factor approach would 
have left the lower courts in a continuing state of uncertainty.." 

2. Extraterritorial Application. 

As will scan become apparent, most of these subsections work 
major limitations upon the scope of O'Callahan 2'. Parker. The 
following is no exception. 

If the military cannot couit-martial a soldier for a non-service 
connected crime in the United States, why should they be able 
to do 80 when the same crime is committed in a friendly foreign 
country? The Court of 3lilitary Appeals ansnered the question 
in Cnited States 2.. Keaton."o Airman Keaton was tried and con- 
victed by general court-martial in the Republic of the Philippines 
for the crime of assault with intent to commit murder."' His 
appesl relying on O'Cnllakoil was rejected. The purpose of 
O'Callohan was to protect the constitutional pririleges of indict- 
ment and trial by jury. "Constitutional protections of this nature 
a r e  available only through the civil courts af the United States 
and only military courts a r e  authorized to function within the 
Republic af the Philippines."' - Khile acknowledging that some 
offenses committed abroad are triable in the federal civilian 
courts, the court stated, "the number and kind of offenses in 
vhich such action can be taken is limited . . . ."'= The Court 
#concluded that the Supreme Court did not intend to limit court- 
maitial jurisdiction in friendly foreign countries, and in their 
opinion such unrestricted court-martial jurisdiction is a "valid 
exeiciee of constitutional authority," when Congress' power to  
make rules to govern and regulate the Armed Forces ia read in 
conjunction n i t h  the "necesaarj and proper" clause.'" The practi- 

'" United Sta:es Y Omelai, 2 E S.C.1I.I .  96, 6 C X R  96 11932). 

issue of rhe:her OCal lahn  
charged with eomrn:ftmg ra 

19 U.S.C.II.A. 64. 41 C . X R  64 11969). 
U C W  art. 134. 
19 U.S.C.I.1.  at 6 7 ,  41 C.1r.R. at  67. 

I d .  
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cal effect of a contrary ruling by the Court  would have resulted 
in the foreign countries' assuming juii~diction."' 

3. Drug Ofjemes.  
The Uniform Code of hlilitary Justice punishes "mongful  

possession, sale, transfer, use oil introduction into a military unit, 
base, station, post, ship or aircraft" of habit forming drugs or 
marihuana '' Dangerous drugs, such as certain depressants, stim- 
ulants and hallucinogenic drugs, are also forbidden by general 
regulation, riolatians af which are punishable under ai t ide 92."' 
In Gnited States L Reeker," the Court of Jlilitary Appeals set 
out broad guidelines for the disposition of drug cases. The ac- 
cused had been convicted of f i r e  marihuana offenses: (1) unlaw- 
ful impartation and (2)  unlawful transportation, both in viola- 
tion of 21 U S  C $ 176(a): ( 3 )  wrongful possession on a mili- 
t am post: ( 4 )  a-iongful use  off post and ( 5 )  on post."' The 
court found military jurisdiction mer (1) m d  ( 6 )  because use 
offenses ~ e i e  not cognizable in the federal or state (Texas) court8 
inralued, but liere piejudicial to the good order and discipline 
of the Armed Forces On-poet possession ( 3 )  mas covered in 
weep ing  language that possession or use of marihuana, on or off 
post, had 5ingiilar military significance The first  t m  offenses 
concernng importation and transportation of marihuana ti-ere 
cognizable in the federal court and did not involve actual pos- 
session. The Court decided that the federal prohibition involved 
considelations different from Armed Forces regulation and held 
that the offenses were not triable by court-martid 

The general rule, that possession or use of marihuana on or 
off poet LS " s e ~ v i c e  connected," has been extended to  off post 
use of heroin and cocaine;" possession of dangerous drugs,*' 
and transfer of drugs to another service member.' A conflict 

103-01 and accompanying text, s d p m  
3s Ci. JICY, para 12ie.  

" i n y  perran rubiec? fa t h l r  chapter wh-rl) , dates or faus to obey 
any lawful general  order 01 regulatio- . . . shad be pmi3hed as a caurt- 
martla1 mas  d r e e t "  CC\IJ art 3 2 .  ~ r r  Arm) Reg. Xo. 603-50. para. 18.: 
(Change h-0. 2. 15 \ lag 1968). 

18 D.S.CY.A. 563. 40 C.\I.R. 276 (1969). 
UCMJ art. 134 

103-01 and accompanying text, s d p m  
3s Ci. JICY, para 12ie.  

" i n y  perran rubiec? fa t h l r  chapter ivh- 
any lawful general  order 01 regulatio- , , , I 
martial may d r e e t "  CC\IJ art 3 2 .  ~ r r  Arm\ 

, dates or falls to 
be pmi3hed as a c 

XO. 603-50. para. 

obey 
aurt- 
18.1 

(Change KO. 2. 15 \ lag 1968). 
18 D.S.CY.A. 563. 40 C.\I.R. 276 (1969). 
UCMJ art. 134 

111 United Sra'ar Y .  Boyd, 18 U.S.C.Y A. 681, 10 C.3l.R 293 (1969). 
''I Cnired Stares v. Cai t ro ,  18 T.S.C.X.4. 558.  40 C X R .  310 (1969). 
1m United Srater v Rase, 19 T.S.C.U.A. 3, 41 C.U.R.  3 (1965). 
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has arisen a s  to whether off post possession of marihuana is 
"service connected." A federal district court in Rhode Island 
permanently enjoined a court-martial from prosecuting & marine 
for such an offense.'"' That court did not believe that Y o l i d  n. 
Bond," which iequired exhaustion of military remedies prior to  
federal court relief.  as applicable when the issue went to  the 
constitutional question of jurisdiction The court worked its way 
through an O'Cnllrikon a n ~ l y s ~ s  and found that the incident oc- 
curred off post with no military victim, in San Juan, Puerto Rico, 
nhich W E  not an armed camp and whose courts were open and 
functioning The district court accepted Beeker's definition of the 
use of marihuana an and off post as being ''service connected," 
but did not feel the dictum. about off post passession was cor- 
rect, because such did not undermine military authority. In 
Cnited States v, DeRondn.~ the Court  of Military Appeals, citing 
only Beekar, affirmed a conviction for off post possession of 
marihuana. It appears that  the Supreme Courr will have to dis- 
pose of the off post possession problem 

4 P e t t y  Offenses .  
The import of the O'Cnllahnn decision has that  where %erv- 

ice connection" is absent in civilian type offenses, a service mem- 
ber cannot be deprived of his constitutional right to indictment 
by grand jury and trial by jury. Houever, the Supreme Court has 
long recognized that in the case ot petty offenses, there is no 
constitutional guarantee to indictment or a jury trial.'* Although 
the exact limits of what constitutes a petty offense a re  not cer- 
tain, i t  appears that crimes carrying a maximum punishment of 
SIX mor.ths are petty offenses.' 

In Cnited States i.. S I m r k e ~ ~ , ' '  the Court of Xilitary Appeals 
applied the petty offense exception to O'Cnliahnn 1-1. Parker.  The 
eole issue befare the Court was whether the military had juris- 
diction to court-martial a marine for the offense of drunk and 
disorderly conduct in uniform in e. public place. The maximum 
punishment far the offense was confinement iLt hard labor for 
six months and forfeiture of two-thirds pay per month far a like 

'I' l o y l a n  Y .  Laird, 30; F Supp. 561 iD.R.1. 1569). 
"' 395 U.S 683 11565). 

'I' 

~ Duncan Y .  Louisiana, 391 U.S. 145 (1968): DII;I.CI a i  Columbia Y .  

1s7 Duncan V. Lou,siana, 391 U.S. 145, 159 (196S), Cheff V. Schnreken. 

18 U.S.C. \ I i .  575, 40 C.\l.R. 287 (1969) 

Clarans, 300 U.S. 617 (153'7), Bz pn i f r  Wilran,  :11 V.8. 4 1 i  (1885). 

berg, 381 C.S. 373 (1966). 
15 U.S.C.X.4. 2 6 ,  41 C.?&R. 26 (1965) 
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period.'" After alluding to the petty offense exception, the 
Court noted that O'Callahan should be read "with an eye to  the 
important constitutional protections which i t  sought to pre- 
serve," namely, the benefits of indictment and trial by jury.'" 
Since the aceused is not entitled to these constitutional rights in 
a civilian court, he is not deprived of them in a military trial. 
The Court also stressed the military need to dispose of petty 
charges expeditiously so that  members of the force a re  available 
for military movement. Lacal procedures are "often slow and 
unwieldy . .? The petty offense exeption also has been 
observed by a federal district court."' The exception will exclude 
a large number of cases which otherwise would have caused a 
hindrance to military preparedness. 

5. Crimes Aoninst Another Serviceman. 
In disposing af the list of cases cited in the appendix to the 

Government's brief, the majority distinguished a large number 
of them by saying: "Xany a re  peculiarly military c r i m e s 4 e s e r -  
tions, nssaults on and thef ts  f rom other soldiers, stealing gavern- 
ment property."" Later, in commenting on the early application 
of the "general article," the Court cited Winthrop: 

Thus sue>. crunei as t h p f t  from or robber). af an officer. soldier. 
forgery d the name af sn officer, 

and manrlaughter. a in fen^ to kill. mayhem, or  batter). 
eommrtred upon a n 
fect military relatian 
erls be--as they f w e  been-the subject of charger 
under the preient Ar 

It appeared that "serrice comiection" could be found in certain 
crimes committed against another soldier. In Knited States u .  
Rego,"' the Court of Xilitary Appeals adopted the Court's lan- 
guage in affirming military jurisdiction m e r  the off base offenses 
of housebreaking and larceny from a fellow airman."a In Rego,  
the victim and accused worked a t  the same air  base in the same 
office. and through this association, the accused learned the victim 
would be away on the weekend of the crime The court, citing 

'I' MCM, pma. 127c. 
'I' 19 U.S.C.M.A. at 21, 41 C X R .  at 27. 
I" I d .  at 28. 11 C X R .  at ?8. 
"' See Dmrm Y .  MeBnde, 306 F. S u m  5?8 ( S . D .  Ala. 1969).  
' 3% U.S. 81 270 n.11 (emphaaa added). 

' ' I d .  BL 274 n.19. 
'. 19 T.S.C.X.4. Y .  41 C . I . R .  9 I19691 

" U C U J  arta. 130, In. 
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the above quotes from O'Callaknn, held the offenses were "pe- 
culiarly military crimes . . . Judge Ferguson could not find 
"service connection'' and dissented. He asserted that "the offenses 
were not directed against [the rictim] personally, and, therefore, 
did not affect him in the performance of his military duty."'" 

In upholding a later off post housebreaking offense, the 
Court decided it -n-aa not necessary f a r  the accused t o  know t he  
victim was in the military.'.o But, "service connection"  as held 
not t o  be present when the theft  rictim was a retired service 
member employed a t  B military base."' Robbery necessarily in- 
cludes larceny, so it wad not unexpected when the Court of Mili- 
tary Appeals made the natural extension of Rego,  t o  include off 
post robbery, elid conspiracy to commit robbery from military 
victims."' Judge Ferguson, still dissenting, had to abandon his 
Reoo dissent, that  the offenses were not directed against the uic- 
tim personally: r'ahberr being a very personal offense. He called 
the victim's military status a "mere happenstance,""' Havever, i t  
would appear that  the mi'itary has 8 much greater interest in 
the offense, from the standpoint of morale and discipline, when 
the "mere happenstance" exists. 

This general rule has heen applied to offenses causing injury 
to fellow servicemen ar.d appears to  cover all offenses nhe re  
the victim is militars: 

an oifenne cognizable under ;he Code 1s perperrated 
or property of mother  ?emiceman. regardlera >.e 

rcur.;tances, the offense :3 cagn.rable by cu"r:-martlal~'~ 

6. Abmins 3iilitnvg S t n t m  
In certain types of business transactions, the civilian community 

has learned to rely on the fact that an indiridual is a member 
of the Armed €nice5 The husiresz man k n o w  that such an in- 
dividual can always be located, and that the military system will 
encourage its members to pay just  debts. Xany times credit and 

19 U S.C.\I.A. a t  9. 4 1  C.M.R. at 9. 
'.' I d .  a t  10, 4 1  C 31.R at 10 
" United States V. Carnacho, 19 U.S C.X.4. 11, 4 1  C.1I.R. 11 (:969) 

also \>as applied to automob le% ~n Un:ted States v Cook, 19  . 13, 4 1  C M.R. 1 3  (1969) 
ted Ststrn v . \mer .  19 C 3.C \I..\. 15, 4'. C.?vl.R. 15 (1969). 
ted States v. Plsmondon, 19 C.S.C.>I,.\ 22.  4 1  C.1I.R. 22 (1969). 
X.C:l.A. a t  2 5 4 1  CJ1.R af25. 

I" United States Y .  Ever?on, 19  U.S.C.II.A. 70,  71 
(1069). This ease involved the off-post offenses of 8sIBu 
weapon and careless discharge of B firearm under cirellrnstaneei sueh .%a 
10 endanger human hie.  UOXJ arts. 128, 131. 
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other privileges are granted to service members in reliance on  
their military status The Court of Military Appeals has found 
"serrice connection" in cases where senicemen hare abused their 
rni1itar)- status. In [.nitad Stotrs  1.. Pea?,'" the court upheld a 
conviction for wongfu '  approyriatioii of B motor vehicle.'" The 
accused escaped from the iiost stockage acd v e n t  to B used car 
lot in a neighboring community He vas dressed in  a fatigue 
uniform and identified himself and his military u n t  t o  the sales- 
man. He was peimitted to take a car for a test drive. hut nerer 

erd  lubitantim erougi. " f o r  c e  amer force9 

A conviction f a  forgery of a Vnited States treasury check at 

in a rush going on leaye."" In r n i t e d  S t o t a s  t. Fmzia,,"' the 
accused stole a United S t a t e i  tieasiirr check, forged an endorse- 
ment, a r d  cashed it at a S e w  Bork City bus terminal He told 
the manager he ran out of cash and had no way to  get back to 
base, and that a fellow soldier endorsed the check to him to cover 
a debt The accused used his marire identification card to secure 
approval far the check Aeain, the court he'd the accused had 

to facilitate the deception, and. there- 
\<-a? present. In  still another forgery 
fire checks, holding one service con- 

shed on 8 military installation, three 
service connected becaose the endorsements contained the ac- 
cused's military address, and one not service connected because 

'* 19 U.S.C 11 .A 19. 11 C i1.R 19 ,1969) 

'~ 
111 United States Y Honineau, iB U i C M i. 1:. 11 C I1.R 17 11969) 
' '  

U C l J  art.  121 
19 U.S.C.Il..A a t  20-21, 4 1  C . I . R .  at 20-21, 

19 US.C.I IA.  1 0 , 4 1  C.II .R.10 119691 
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neither the instrument nor available evidence involved the use 
of military standing."" 

Probably the most persuasive case of this group is LInited 
States t!. Frpmnn."^ The accused, a marine private, registered in a 
hotel under a fictitious name, ''wearing the uniform and insignia 
of a First  Lieutenant, reuiete u i th  service medals and ribbons."'" 
After running up a $203.13 expense bill, he advised the manage- 
ment that  he was on temporary duty and had $600.00 in back 
Pay due; and then left without paying. His conviction f a r  nrong- 
ful and dishonorable failure t o  pay just debts"' was unanimously 
affirmed. The Court stated it i s  "the positive misuse of the status 
to  Becure privileges or recognition not accorded others t ha t  causes 
the drmed Forces to have a substantial interest in punishing the 
abuse lest innocent members suffer.""' 

Judge Ferguson dissented in all of the above cases, except 
Fwman. He seems to be saying that discredit upon the Armed 
Forces is not in issue unless the offense falls under the general 
article. "Reliance on me's status as a serviceman is not an ele- 
ment of the offense of forgery. The matter i s  simp!y irreleranr 
to the charge."'* Hanever, in OCalinhan,  the majority, in con- 
cluding no seiTice connection, examined many factors that  were 
not elements of the offenses in guestion. Using a hypothetical 
example, the fact  that  a soldier was driring a military vehicle 
in the performance of duty a t  the time he committed an offense 
of involuntary manslaughter would be sufficient far a finding of 
service connection. But eridence that the vehicle was military 
property, or that he was an duty, certainly is not an element of 
the offense of involuntary manslaughter.'" 

One matter that  is disturbing in the above cases is the Court's 
failure to examine whether the victims' reliance a a s  justifiable. 

"' United States r. Hadlaha:. 18 E.S.C.\I,i.  16. 4 1  C.2I.R 1 6  (19691 
check8 ( i e r ~ ~ c e  number, military p a r  

U.S.C.M..4. 619, 41 C.Y.R. 319 (1970 
duding use of s e n i c e  number, also h 
ne t ion  in a. bad cheek ease. United Starer V. Haagenson. 19 U:S.C.\I.A. 3 5 9 ,  

19 C S C . 1 1 . i  7: 41 C X R  71 (19681. 

1 9 E . S . C I . A  a t73 ,1 :C . I I .R  a t 7 3  
United Sta-er V. h a z i e r ,  19 u.S C.Y.A. 40, 42,  4: CD1.R. 40, 4 2  

(1969). 
" u c m  art. 111. 
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When the accused is dressed in a military uniform or presents 
military identification, there appears t o  be reasonable justification 
for relsing on his status. But where the accused, dressed i n  ci- 
vilian clothes, enters an off post Service station and makes un- 
supported statements that  he is in the military, as in liorissenzi. 
i t  i s  submitted that the victim has no justification t o  rely on 
military standing. 

7. Of f i cer  1' Enlistrd .\Inn. 
As noted earlier, the O'Cnllnhen majority referred to crimes 

committed by officers in the 18th century as having specific miii- 
t a w  connection.'" This raised an implication that the same can- 
nection might exist today. Article 133 of the Code" punishes 
conduct unbecoming an officer and a gentleman. The idea that 
service connection can be based upon the rank of the service 
member has been rejected by the Court af ?Iili'lary Appeals I t  
should be remembered that Borys was an Army captain. The ma- 
jority in Bows rejected the theory ir-ithoot comment. However, 
Chief Judge Quinn, who dissented in Eoyug, specifically rejected 
the implication tha t  a crime by an officer may be service can- 
nected, while the same crime committed by an enlisted man would 
not be. "In this regard, I believe an officer 'is not clothed with 
any less constitutional . . . rights than is an enlisted person."'s 

8 T h e  Military I'niform. 
In the O'Cnllnhnn opinion, the maiarity mentioned that "pe- 

titioner and B friend left the post dressed in civilian clothes . . . ."'- 
Whether the Couri would have held differently had the pe- 
titioner beer in uniform was not ansirered in the opinion. It is 
doubtful that  such a factor would hare deterred the majority. 

In United  States  2.. Armrs," the Court of l l i l i tary Appeals de- 
cided tha t  "the wearing af the fatigue uniform a t  the time of 
the arrest," and u-hile stealing an automobile, "does not, under 
these circumstances confer jurisdiction on the court-martial."" 
Chief Judae Quinn dissented, asserting that the commission of 
a crime while in umform brings discredit to the Armed Forces, 
irrespective of whether it is the fatigue (work) uniform or the 

2- see t e x t  BccomDBnY:". note 64, nLD7a. 
10 U.S.C. s 933 (1964i. 

'*' 18 C.S.C.?.l..A at  550-51 B n.1, 40 C . Y . R .  81 26243 n.1 (dissenting 
omnionl (footnotes omitted). 

8"" as; U.S. at 269. 
:'' 

."' 
19 U.S.C.XA. 15, 41 CM.R.  15 (1969) 
I d .  ~t 16, 41 C.M.R. at 16. 
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dress uniform.- However. the Court's position changes and serv- 
ice connection is present as soon as the wearing of the uniform 
constitutes an abuse of military status:' 

C. RETROACTIVITY OF 0CALLAHA.V 

When students and authorities of military l a v  speak af the 
disastrous effect O'Callehan may have upon the American system 
of military justice, they are more than likely referring to the 
possibility that  O'Collnhan might be given full retroactive appli- 
cation. Although the matter will be resolved by the Supreme 
Court," an interim decision has been presented by a divided Court 
of Military Appeals."' An examination of their decision will set 
out the alternatives available to the Supreme Court. 

In 1967, Sergeant Xercer pleaded guilty to the rape of his 
eight-gear-old stepdaughter, and the convening authority ap- 
proved a sentence of dishonorable discharge, confinement a t  
hard labor far ten years, total forfeitures, and reduction in grade. 
The proceedings became final in .4ugust 1968. His petition for 
reconsideration under O'Cnllahan was denied by the Court, hald- 
ing: "[Wle propose to apply the decision , , , only to those 
convictions that were not final before June 2, 1969, the date of 
the O'Callahnn decision.."'" The Court acknowledged that it had 
already given limited retroactive effect, by applying O'Callahan 
to cases subject t o  direct review on the date O'Callahan was de- 
cided."' Judge Darden, for the majority, noted that O'Callahan 
spoke in terms of jurisdiction, and that lack of subject matter 
jurisdiction voids a conviction." He queried as t o  whether couch- 
ing a new standard "in the terms of jurisdiction" would "change 
the pronouncements in Linkletter zi. WnlkeP  . . . that  the Con- 

"' I d .  
' See subsection 6, mpm. 

On 27 February 1970, the Supreme C o u r t  granted certiorari ta de- 
termine whether O'Collahan should be applled retroactively. Relford V. Cam- 
mandant, cart. p m t s d ,  391 U.S. 934 (1970). 

rcerv. Dillon. 19 U.S.C.Y.A. 264, 41 C.41.R. 264 (1970) 
19 U . S . C X A .  at 261, 41 C.P.R. at 266. 

. _. 
-* 381 U.S. 618 (19BS). This denied retroactive application of the 

"exclusionary rule" t o  all stale convictions which had become final prior 
to Mapp V. Ohio, 367 U S  643 (1961). 
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stitution neither prohibits nor requires retrospective effect.""' 
Llnkletter admitted that n e v  l a w  were made b>- judges, and 
that "[tlhe past cannot alvays be erased by a new judicial 
declaration "" 

Noting that each case must be decided on its own merit, the 
Court set out the Ltvkietfer test a s  it appeared in Stoz.nll ?I. 
DerLno,"' enumerating the complex interests to be weighed: 

(a) The pum10se t o  he i e l i ed  hi. the nex standard,  ( 3 )  The erlenr 
erfoieement author.fiei  OF ;>e old r tand- 

eef on the adm:n'stra'.:on of p d i c e  o i  a T P -  

troaCt.re applicaaon of !be new x a r d s r d  

The "purpose to he served" has beer stated as the "[floremoat 
among the factors. . . .?' The purpose of O'Callahn?~ may have 
been to giant the right to indictment and jury trial to Servicemen 
under certam conditions, or It mar  he resolved on:y by comparing 
the merits and reliabi'its of the military trial system with the 
civilian system. L'nder either test the G'Cnllohon majority Indi- 
cates that  the civilian trial system is conducive to a fairer trial. 

Nererthekss, i t  should be ohserred that on a t  least three oc- 
casions, the Supreme Court has disregaided this portion of the 
rest iyhen It did not l ike the retroactive result that would fOl- 
Iox~."' The majority i n  Mercer v ,  Dillon did not nish to reargue 
the merits of G'Collchn,i, but attempted to set the record straight 
as to a f e n  points upon which Justice Douglas had relied. First, 
it is true that the military judges i o  not enjoy constitutional pia- 
teetion of tenure and salarv, but neither do state judges. Second, 
while the military does pot hare a grand jury system, the article 
32 investigation i s  comparable, if not supenor,'" and the federal 
right t o  grand jury indictment does not apply ta states."' Finally, 
concerning the deficiencies of no  civilian jury,  and the lack of 
requirement far iinanimous vote, the Court recommended: 

[ T l h e i e  c'srged deficieneiee should be balamed [against] the possi- 
bility tha: :!e camporlf.on of  a eourt-mart a l  I S  

the armed force? mole nearly a i u q -  of 113 peers 
panel in b St818 %-.'ere r;e member may he 
timed."' 

1.A a t  266, 41 C.M.R. st  266.  

588 U.S. 293 (1967). 
I d .  at 297. 
Desiit v United States, 391 U.S. 214. 243 11968) .  
Srr Haddad, 'R r t , an r t r r ,+v  Sba i rd  Be Rrthouglit".  A Cal l  Tor the 

End  o f  +he L m k l a t t r r  Doc!rzi,r. 6n J. Cmni L.C. B. P.S $17, 434-35 (1969). 

" 

See text acearnpany.ng note8 113-17. aupln 
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While one might feel quite secure in condemning anything less 
than a required unanimoui rote for a finding of guilty, i t  should 
be remembered that in civilian courts, it also takes a unanimous 
vote for a finding of not guilty. In a civi!ian jury, if the first  
vote should result seven t o  five for a finding of guilty, nothing 
has been determined. The discussion will continue until one side 
persuades the other, or the jury concludes i t  cannot arrive a t  a 
verdict. The final result may be a compromise, or B case of the 
strong outlasting the weak. Should one ju i a r  hold aut for a find- 
ing of guilty, the accujed cannot be acquitted. However, in a 
court-martial, if the vote is seven to f i r e  for a finding of guilty, 
the accused has been acquitted. The required two-thirds (eight 
members) necessary for B finding of guilty w8s not reached."' 
There is no requirement that  the five must convince rhe seven of 
the innocence of the accused. There is no need for a compromise. 
A finding of not guilty will be announced. 

The majority did not mention Justice Douglas' strangest argu- 
ment against the military trial, command influence. Justice 
Douglas speaks of the "direct command authority" the command- 
er has over the members who sit  as the fact finders."- Since the 
X l i t a r y  Justice Act of 1868, the accused 1s entitled, pursuant to 
his written request and the consent of the military judge, to be 
tried before the military judge alone." This a l low the accused 
who does not feel he will receive a fair trial from the court mem- 
bers the opportunity to be tried by a military judge who is gen- 
erally independent of the command structure. 

The Court of Military Appeals decided the case by relying on 
the second and third factors of the Lil ikl i t te i  test.'" How- 
ever, before leaving the first  factor, the ianguage in DeSteiano v .  
Woods" should be examined. There, the Supreme Court, in 
holding Duncan v ,  Loziisinna'" and Bloom 9;. Illinois" prospective 
only, noted tha t  they would not assert that  every criminal trial 
held before a judge "alone was unfair or that a defendant may 

See L'CMJ art. 52; MCM, para. 14. While it is tme rhat B eourl mem- 
ber may call far a reeonaideration of  the vote, the same rote will result in 
the same C ~ ~ C I Y Q L D ~ .  

395 U.S. at  284. 
" UCMJ art. 1 6 ;  MCY, para. 4.  
'" 19 U.S.C.M.A. a t 2 6 6 , 4 1  C.Y.R. a t  266 
' 3% U.S. 631 11968). 
"' S91 U.S. 145 11963). 
'" 391 U.S. 194 11963). 
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never be as fairly treated by a judge as he would by b!- a 
The same statement could be made ahout trial by court-martial. 
It would be difficult to allege that a court-martial was unfair 
when its finding of guilty was based upon a plea of guilty 

The second consideration, of reliance by authorities on the old 
standard, TTeighs in favor of the Government It appears that 
Congress, the militarv. and ever. the Supreme Court had accepted 
stntas 8s the jurisdictional test:' D e S t r f n n o  relluired a good faith 
reliance by adthorities upon pari opinions of the court "' Irre- 
spective of one's feelings about the need far O'Collnknn, it 
would he difficult to aigoe had faith an the part  of Congress 
and the military. 

The third consideration, the effect upon the administration of 
most persuasive for holding the O'Cnllnhan 

onl? .  As obseired in . liprco. T Dillon: 
The practical efferr  of voiding earlier eoniictiani w:ll offei  be ID 

Consideration of cases could go back t o  1916, and i t  has been 
estimated that since that time, there hare been over 4,000,000 
court-martial convictions.' The Court advised that in fiscal year 
1968, the Armed Farces conducted approximately 71,000 special 
and general courts-martial: 

anti ea-sderatlon of rerrose~ive enridemen: t o  pay, ret red pa).  
p e n m n i ,  eornpeniation, and other veterans benefits." 

The effect upon military justice would be almost insurmountable. 
Judge Fergiicon dissented. He thought the court should wait for 

the Supreme Court's pronouncement. He also opposed the Link- 

t 634. 
L e  text accompanying no*- 89-99, mpra. 
3* U.S. at  631. 
19U.S.C.~fI.*.1~267,41C.JI.R.at26T 
See Gosa V. Ilayden. 305 F Supp. 1186, 118 

Id that O'Collohnn did nor ~ p p l y  retr 
19 U.S.C.XA. at  268, 41 C.XR.  at268. 
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letter doctrine,"' nor did he beliere Linkk t t e r  should he applied 
to  jurisdictional matters such as O'Callnhnn." He further as- 
serted tha t  if O'Cnlliihnn \%-ere just  B constitutional question of 
right to jury trial, as conter.ded by the majority, then the pro- 
spective only holding in DeStefnno aauld have precluded 
O'Callahan from being decided."' Finally, Judge Ferguson be- 
lieved that legislative acts should be construed consistently from 
the time of their enactment. I t  appears at  this point that  he has 
gone full circle, and has returned to his rejection of the Link- 
letter prospective only doctrine." 

In conclusion, i t  appears t ha t  Linkletter is bioad enough to 
cover O'Callahan if the Supreme Court so chooses. If Linkletter 
i s  applied, the decision wil l  probably rest on the comparative fair- 
ness of the military justice sl-stem with civilian courts. Should such 
a comparative approach be taken, i t  is hoped that the examina- 
tion of the military justice system will be fairer than i t  was in 
O'Callahan. 

D. JCRISDICTlOT O V E R  CIVILIAA'S "IS TIME OF WAR" 

It is unfortunate that a subiect dealing with the war powers 
of this nation should he an appropriate subtopic for an article on 
O'Callahan e. Pnrker. The majority opinion specifically excluded 
the topic by saying: "Finally, n e  deal with peacetime offenses, 
not with authority stemming from the war power."u However, 
shortly after O'Callahnn was decided, the Court of Appeals for 
the District of Columbia decided, in Latneu r. IgnatiiLs," t ha t  
article Z(10) of the Code, which grants military jurisdiction over 
civilians "in time of war . , . serving x?ith or accompanying the 
armed forces in the field," did not include the defendant." 

Latney was an able bodied seaman employed by the S. S. 
Amtract, an American owned oil tanker transporting fuel from 
Japan to the Armed Forces in the Republic of Vietnam. He was 
arrested f a r  fatally stabbing a fellow seaman, while they were in 
a DaNang bar. After Latney was formally charged with premedi- 

:'. For a eritical snalysn of Lnkietter \.. Walker, 381 V.S. 618 (1965), 
see Haddad. mum note 215. 

." 
j' 

19 U.S.C:15.A. at 271, 41 C.1I.R. at  271. 
I d .  at  D2. 41 C.P .R.  at  ?72. 
But see Clpriano V. City of Hauma. 39: r . 8 .  701 (1969). A Louisiana 

law was declared uncanstirut.ona1, but E . Y ~  only prospective effect. 
3 395 U.S. at  173. 
'. 
'" UCXJ apt. 2(10). 

415 F.2d 821 (D.C. Cir. 1969) 
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tated murder,'" he filed a petition for a writ of habeas corpus 
which finally was a h v e d  by the Court of Appeals. 

The Court of Appeals relied upon language from O'Callakan: 
K e  have held ,n a i e l m  of dec:sions t i a f  coiirt-mar:.al jnn ro ic rmn  
cannot be extended EO reac: ani  persin not a member if t h e  Armed 
Forcer ai the ~.mes of b o w  the o:fen?e and the :mal . . . 

While acknowledging O'Collnhii>i dealt with peacetime affenjea 
x i th in  the United States teriimrial limits, the court still felt It 
was "fair to conclude that the spirit of O'Callahan, and of the 
other Supreme Couit piecedents there revlevred, piecluded an ex- 
pansii-e view of . ir t  2(10) ."- '  The Court assumed that an un- 
declared a a r ,  such as the Tietnam Conflict, invoked the war 
powers, but did not believe they should be expanded to reach a 
"civilian seaman, emphyed by a private ahlpping 
[ F S a c g ]  port for a shoit period," with 110 other 
ation, for stabbmg a f e h u  seaman in a cirili 

There are three points that should be made con 
First ,  the cases cited in O'CclIrihnn-' and relied 
do not justify the enlarged p r e c q t  which remo 
in all cases from military jurisdiction. S o n e  of the cases dealt 
wlth the i \ar powers. In  fact, Rrid L' Coiert'" aeknadedged that 
the war  powers are broad enough to gather civilians under mili- 
tary jurisdiction: 

We believe t i a t  Art 2(:0) set; 
recognized ehtenr of  m,l.ran. iu r i  
eoncept of "in the f.eld."w' 

Second, i t ' is  hard to accept the factual circumstances in Lotnev 
as an expanded i i e n  of article 2 
cisions have approved the couit- 

U M J  art. 118. 
416 F.2d at  832 
I d .  at 823.  

*" I d .  at  34 n.16. 
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jumped ship before it left the United States,'" a civilian employee 
working with troops guarding the border between the United 
States and Afexico," and even a civilian stenographer employed 
at Camp Jackson, South C a r o h . ' "  Third, the Court implied that 
under other circumstances a civilian employee could be subject to  
court-martial jurisdiction. The court did not explain what i t  
meant by the "spirit af O'Collnhon." Possibly i t  was referring to  
a concept limiting court-martial authority "to the least possible 
power adequate to the end proposed.""' Latney'a offense might 
not affect the ends of military morale, discipline or security. 

All of the above, concerning the Vietnam Conflict, became 
academic when the Court of Military Appeals decided, in Patted 
States t,, Aterette? that  "the words 'in time of war' mean, for 
the purpose of Article Z(10)  . . . a war formally declared by 
Congress.""' This precludes the couit-maitial of an>- civilian under 
the present undeclared war. 

Averette, a civilian employee of an Army contractor in the 
Republic of Vietnam, \WE convicted by general court-martial of 
conspiracy ta commit larceny and attempted larceny of gorern- 
ment property .'" His sentence, as approred, included confinement 
a t  hard labor for one year and a fine of 8500.00 The majority 
opinion noted that in 1916 military jurisdiction over civilians was 
expanded to include civilians not covered in earlier articles of 
war, such as civilians in time of peace, and that the expansion i s  
stil: present ill articles Z ( 1 0 )  and Z ( 1 1 )  of the Code.'" Then the 
Court devoted the majority of its opinion to rejecting preriour 
authorities. Those cases involving civilians did not occur in time 

$* 

-' 
W" Hinei F. Mikel!, ?&9 F. 28 (4th Cir.  1919), oert .  deiized, 250 T.S. 646 

(1920) 

MeCune v, Kilpatriek, 53 F.  Supp. 80 (E D V a  1943). 
Er parte doehem, 257 F. 200 !S.D. Tex. 1919). 

*' 395 U.S. at  266. 
"" 
*'. 

19 U.S.C.\I.A. 363, 41 C.Y.R. 363 ! 1 9 i 0 )  
I d .  rt  365, .I1 C.Y.R. at 365.  

''. UCllJ arts. 31, SO. 
361, 8 1  C.Jl.R. ac 364. The value of citing the ex- 

time of  j ~ n r ,  perion? seriing with OT aceompanying an armed force in the 
f : e ld .  . , . " UCMS art. 2i10). 

jX Sss note 243, mpw. 
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of declared war.'- Those cases holding undeclared wars as "in 
time of war," did not involve civilians.'" Concermng O'Cal lakai~ ,  
the Court correctly stated: 

seaman in port waiting for hie ship t o  turn around, while 
Averette worked daily at  a United States army instaliation with 
privileges similar to a aenice  member. The conclusion of the 
Court, which required a forma:ly declared war by Congress be- 
fore the miiitarr may exercise jurisdiction o r e l  c:nI ians, is based 
upon a belief that ":he most recent guirlarce in the area from 
the Supreme Couit [requires] a strict and llteral eonstroction of 
the phrase 'in time of war' . . . ."". 

As mectianed m l ~ e r .  Rezd L..  Co 
dependents accompanying the Arm 
peace were not triable bv couit-martial fox capital offenses, w.s 
rejected by rhe majority opinion because the offense ocuried in 
peacetime However, the Court in Reid did examine the Gorern-  
ment'j  war powers a r d  the language used would appear to c o w l  
undeclared w m s  as well as declared wars: 

t before the Supreme Couit. felt 

in Vietcam were subject to court-aartial juiIsdiction 
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a'hat makes Cnited States U. Aaerette so unexpected IS that in 
1968 the Court of Xilitary Appeals, in  
held the T'ietnam Conflict constituted 
tain portions of the Uniform Code of Dlilitary Justice."' While 
i t  is true that Andersaii \vas a so!dier while Averette wvas not, i t  
seems inconsistent t o  hold that the Vietnam Conflict invokes 
the war powers for certain purposes, but not for others. 

The majority opinion noted tha t  Averette's offenses, as distin- 
guished from Latney's, \s-rere cognizable iii the Federal District 
Court. But it i s  apparent that the application of the opinion will 
not he limited to those offenses cognizable in the Federal Dis- 
trict Court. Certain crimes may he committed hy United States 
civilian employees in Vietnam with immunity from punishment."' 
I t  is submitted that such an unconscionable result will affect the 
morale and discipline of this country's fighting forces. One solu- 
tion would be for Congress t o  redraft article Z ( l 0 )  so that its 
content is subject to only one interpretation. 

VI. c o s c L u s I O s  

The O'Collnhon decision was a shock to both Congress and 
the Armed Forces. They had been laboring for many years under 
a different jurisdictional standard. \Then the Supreme Court de- 
cides that they must g i v  a new interpretation to constitutional 
language, which previously has been termed "unambiguous," 
their justification should he dea r  and persuasive. The Court's 
English and Early American historical support is neither c!ear, 
nor persuasive. The Court 's  attack upon the irerent day military 
justice system a-as unfair Should there b e  a need, n r w e n d o ,  
t o  limit the consritutionallv-granted p o ~ e r  of Congress oyer the 
military, in order to preserye other constitiitional guarantees, 
careful consideration should he niren to the strong and !egitimate 
needs of the military to  preserve discip1ir.e. This was not done. 

The new jurisdictional standard of "service connection" was 
presented in such vague teirns that  its deficiencies are glaring. 
The Court of Nilitax>- Appeals has accepted the task of defining 
"service connection," and pursued i t  vigorously. In  the six 
months after the>- decided llnited Stiltes c. Bovus," 35 per cent 

17 u.5 c ?I.*. 5% 3 8  C..\I.R. 385 119681. The court held that the tn.0 
year x a t i f e  a i  :,m:tat:om for abnecce wchoiit  leave "ab not tolled because 
the Vietnam Conflict eonmrnted " t h e  of war:' 

., 

' see note 98. "'pro. 
18 U.S.C.XA. 5 4 5 ,  40 C.XR.?61  119691. 
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of their decisions dealt with O'Cnllohnn and rnilitarr jurisdiction. 
The Court of l l i l i tary Apgea!s VVBL created so that  civilian judges 
could gain a full "understanding of the distinctire problems and 
legal tradition of the Armed Forces."-" With this understanding, 
they have justifiably established liberal tests for determining 
"service connection." 

It will he a ruhstantially different Supreme Court that resolves 
the O'Cnliohon problems. Chief Justice Burper and Justice 
Blackmun have replaced Chief Justice 5Tarren and Justice Fortas. 
Based upon the serious problems inherent in O'Cnllnha,i and the 
change in the membership of the Court, it x~--ould seem appropri- 
ate that O'Ciillohiiii he reexamined, a-ith the hope that i t  is over- 
ruled, or, a t  the veri- least, limited in its effect 

Noyd v. Bond, 393 U.S. 683,  691 (1969) 



MIXOR OFFENSES 

PROSECUTION IN CIVIL COURTS OF 
MINOR OFFENSES COMMITTED ON 

MILITARY INSTALLATIONSY 
By Captain Mitchell D.  Franks** 

.%lanu Sorts of minor of fenses ,  such as t r a f f i c  aiolations, 
which nrr committed on o m;litary r e s c r z a t h n  may  be 
handled by  n Cnited States .lfagistrate. Thzs article sum- 
mari%es ond analyzes the problems which a magistrate 
may face in  dealing v i t k  these of fenses ,  including the 
di f ferent  t i i pes  o f  federol 1egislotzz.e liirisdietion orel 
militnru pasts, the Assimilative Crimes Act ,  the author- 
itv o f  the post commander to  issue ha7 orders, restil'c- 
tians on personnel 7, hich en,, be wed for  lnic enforcement 
and prosrestion, the changes i m n g h t  by the Federal 
).lagistrates Act of 1.968, and the ef fects  of other f e d .  
era1 legislatzon on trial by mngistiates of s e n i c e  mem- 
bers. The author Suggests reforms, including a traf f ic  
code for  federal  enclases. Included as appendtees are,  
inter alia, an exnmple of  the complicated jurisdiction 
created by compler land interests at one post, and a 
useful list of  federal offenses triable before a federal 
magzstrate. 

1. INTRODUCTIOX 

The procedures used in implementing civil-court prosecutions 
for minor offenses committed on military installations are found 
in a patchwork of statutes, regulations, and opinions. The over- 
whelming number of offenses committed an the reaerration are 
traffic violations. However, other case8 may involve hunting and 

'This article was adapted from a thesis presented 50 The Jvdge Advoeate 
General'a School, U.S. Army, Charlo:resulle, Virginia, while the author 
was a member of che Sevenieenrh Advanced Course The opinioni and eon- 
elusioni presented herein are those of the author and do not necesianly 
represent the ~ i e i v 8  of The Judge Advoeate General's School or any other 
sovernmental arenev. _ .  

**JAGC, U.S A m y :  Azrisbsnt Chief, Personnel, Plane and Training 
Office, Office of The Judge .Advocate General: A.B., 1963. Flor.da State 
Univerrity, LO., 19-6, Stetson Un.uerr ly Colleee of  Law, member of the 
Bars of Flar.da. D.S. Sunreme Court. U.S. Court of Claims. L-.S, Tax Court. 
and U.S. Court of 1Iilira;y .4ppeals. 
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fishing violations, tiespass to  property, or, as in one reported 
case, tampeiing with a government vehicle.' 

This article will provide answers to the following questions: 
n'hat 1s an exclusive federal jurisdiction? What 1s a petty of- 
fense? What is a minor offense? What is the authority of the 
United States Magistrate to t ry  cases arising on an Army instal- 
lation? What is the authoritr fo i  miiita1)- police to  cite persons 
to appear before the magistrate? What is this agreement alloi%-ing 
a member of the Judge Adrocate General's Corps to prosecute 
cases before the magistrate? What is the force and effect of post 
traffic regulations an nan-military personnel? Is a trial by jury 
available? Must counsel be made available to the military ac- 
cused in the c iv i l  court? 

11. JURISDICTIOY OVER 1IILITAKY RESERY'ATIOKS 

A TYPES 

Knder the commissioner system individuals who committed 
petty offenses' on military reservations over which the United 
States exeicised exclusive or concurrent legislation could be 
tiied, with their consent, before a commissioner appointed by the 
United States District Court far the district in which the reserra- 
tmn was located I 

The t e im " e w i i u i v e  iegis!atire jurirdichon" has been defined 
as "the power to exercise exclusix-e jurisdiction granted to Con- 

cle I, section 6,  clause 17, of the Constitution,' and 
to the like power which may be acquired by the United States 
through cession by a state, or by a ieservation made by the United 
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States in connection with the admission of a state into the Union." 
In the exercise of sach pose r  as to an area in a state the federal 
government theoretically displaces the state in which the area 
is contained of all its sovereign authority, executive and judicial 
as well as leginlatire.' 

Concurrent legislatire jurisdiction is applied in "those in- 
stances wherein the granting ta the United States authority which 
would otherwise amount to  exclusive legislative jurisdiction oyer 
an  area the State concerned has ixserved to itself the right to 
exercise, by itself or concurrently with the United States, other 
authority constituting more than merely the right t o  aerre civil 
or criminal process in the area."' 

In  addition to exclusive and concurrent legislatire jurisdiction 
there a re  tiro other types of jurisdiction which may be applicable 
to the reservation. These a re  "partiai legislative jurisdiction" and 
"proprietarial interest only." 

"Partial legislative jurisdiction" is applied in those instances 
where the federal government has been granted, for exercise by 
it over an area in a state, certain of the state's authority, but 
where the atate concerned has reserved to itself the right to 
exercise, by itself 01 concurrently with the United States, other 
authority constituting more than the right to serve civil or crimi- 
nal process in the area ( e . q . ,  the right to tax private property).' 

"Proprietarial interest only" is apiilied in  those instances 
where the federal government has acquired some right or title 
to an area in a state but has not obtained any measure of the 
State's authority over the area. In  applying this definition, recog- 
nition should be given ta the fact that  the United States, by 
virtue of its functions and poiveri under various provisions of 
the Constitution, has many powers and immunities with respect 
to areas in which i t  acsuires an interest which are not possessed 

2 b  ( 2 2  Jun. 1868) [hareinafrer e.ted 8 %  iR 405-201: 
I REPORT, Pt I,  a t  16, AR 405.23. para 2c 
' I d . .  I? I f  dl 11 
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by ordinary landholders.' In this regard i t  has been held that 
the power to make and enforce necessary rules and regulations 
for the management of federal property need not depend, eon- 
stitutionallg, on the acquisition by the federal government of 
legislative jurisdiction under article I, section 8, c l ~ u s e  l i  * 
This decision v a s  based upon the constitutimal provision that 
"[tlhe Congress shall have power to  dispose of and make all 
needful Rules and Regulations respecting the territory or other 
property belonging to the United States."" 

B. ASPECTS OF JCRISDICTIOS 

Notice should be taken of the fact that amnership and use of 
public lands by the federal government, vithout more, does not 
withdraw the lands fiom the jurisdiction of the state." Land ac- 
quired b)- the United States. but which is cot subject to the ex- 
clusive legislative authori:r of the United States, remains subject 
to the jurisdiction of the state in matters not inconsistent with 
the free and exclusire use af the land f o r  the purpose for which 
it v a s  acquired ' The "without more" refeired to above usually 
entails the acquisition of land in one of the three methods already 
mentioned, i . e . ,  bl- the method provided for in the Constitution, 

e state to the fedeial government, or bl- reserration. 
on of property by the Vnited States by a means other 

than by these three methods wili result in less than exelusire or 
concuirent legislatire jurisdict;on, b u t  whele the Cnited States 
acquires land from a state for purposes specified in the Constitu- 
tion with the state's Consent, federal jurisdiction 1s exclusive in 
such areas for all gu~poses ' Furthermore, whether the United 
States has acquired exclusive jurisdiction is a federal question." 

' I d .  
' United States Y .  D r e w  156 F. Svpp 200 (D.3Id 19671. 

c S .  co\sr d?. II'. p 3 C I  2 
' Surp:u% Trading Co. r Cook, 281 U.S 64: 119301, Emhenf Doma:n 

of S:ates. 7 OP .IWs GEZ 573 1135X 

Johnson Y .  Mmv.11, 20 C a 2 d  116. 126 P.Sd si3 (1942) .  
' See Paul  3.. United Stater, 371 V S. ? i s  11363), Johrson r. I lon i l l ,  

I' Ryan V. State, 168 Wash. 116,  61 P.2d 1276 11936). a i f d  302 E S. l a 6  

DeKaiS Count) I Henr) C Buck Ca 382 F.2d 992 14th Clr. 1 5 6 7 ) ;  

30 Cal.2d 116, 1?6 P.3d 8-3 1191?) 

(1537).  

P a d  Y. United Stater ,  371 P.S. 245 11963) 

ea 
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It is apparent that the authority of the United States to exer- 
cise jurisdiction over its property has a strong constitutional 
foundation. In a landmark decision discussing this power the 
United States Supreme Court held long ago that  the legislative 
power of Congress is exclusive over lands nithin B state pur- 
chased with its consent by the United States for a lawful pur- 
pose. While occasmnally a problem may arise concerning the 
proper acquisition af territory i t  is fairly well settled that the 
land secured for military installations was done S O  in a constitu- 
tionally proper manner.'' Furthermore, where the United States 
acquires lands vithin a state any may orher than by purchase 
with its consent, forts, arsenals, and ather public buildings 
erected thereon for the use of the federal government, as instru- 
mentalities for the execution of Its paruers, will be free from 
any such interferences and jurisdiction of the state ai would de- 
stroy or impair their effective use for the purpose designed. But, 
when not  used as such Instrumentalities, the legislative powers 
of the state aver the places acquired will be full and complete 
ad over any other places within i t  limits.'' I t  is now well estab- 
lished that a state in ceding jurisdiction to the United States 
may reserve to itself any powers within the ceded area which 
are not inconsistent with the performance of governmental func- 
tions. ' It fallows, therefore, that  a state may retain jurisdiction 
over crimes committed within such areas which are not punishable 
under specific federal statute". This bifurcated jurisdiction, so 
inherent in our federal system, gives rise to many of the prob- 
l e m  arising on military mstallatmns. 

Fort Learenvarth R.R. V. Loae. I14 C.S. 525 (1886).  See also United 
States?. Cornell.25 F. Caa. 616 (So .  14,867) (C.C.D. R.I. 1819). 

R E P O R T .  Pf. 11. a t  Si, n 6 2  In Half v, United States, 281 T.S 245 
(1910).  the Supreme C o u r t  queried whc:her B de facto federal e i e m s e  of 

of faetr which iesr 
L-mted Sraier, 240 

F .  2d 122 16;h Cir. 1 9 6 7 ) .  
' 

'' 
' 

Fort Leavenworth R.R. 7.  Louw 114 U.S. 5 2 5  (1886). 
Jamel V. Dravo Contracting Co.. 302 C.S. 134 (1937). 
Bower v. Johnston, 306 U.S. 19 ( 1 9 3 9 ) .  
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111. APPLICATIOS O F  THE L A R  TO A FEDERAL ENCLAVE 

A. D E T E R X I S I S G  JCRISDICTION 
In any factual situation inro!ring a criminal offense suspected 

of having heen committed on the federal reservation the first  
question which must be asked before determining vhich law, 
state or federal, appllea is: Where did the act or acts constituting 
the offense occur? Kormally the only requirement is for the local 
command repiesentatire to determine whether or not the act oc- 
curred in an area under eaclusire federal jurisdiction. Often this 
requires a detailed study of the individual installation. Oecasion- 

erning juiisdiction over mal property arises 
iueied a t  the local lerel. In that event assist- 
ted from the Lands Division, Office of The 

Judge Adracate General, Department of the Army At Appendix 
A is an excellent example of a detailed analysis of the types of 
jurisdiction found an Army installations today. 

B. FEDERAL E G A C T M E S T S  
H a n n g  determined that the offense was committed on an in- 

stallation under exclusive or concurrent jurisdiction, will the 
United States exercise jurisdiction over the offense? Consistent 
with that Question 1s the one concerning the determination of 
which Ian was violated, i .e . ,  federal statutory law or the adopted 
provisions of the state lair as federal substantive laiv? The search 
throiigh the United States Code for the statute prohibiting a 
particular act or omission may be a laborious process This is 
so as a result of the location in the Code of the many penal 
statutes While moat of the criminal statutes are found in title 
18 of the Code a cuisory glance a t  Appendix B will iewal that  
there a re  many penal sections in ather titles. Once the search 
th rmgh  the United States Code has been succeasful, the violatoi. 
of that particular code section may be prosecuted as the statute 
may provide. 

C .  ASSIWILATIVE C R I X E S  S T A T C T E  

In  the event the search for a congressional enactment relating 
to a particular act is unsuccessful i t  may be possible t o  use the 
provisions of the Assimilative Crimes Act." This statute proriden 
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for adopting state la17 for offenses committed on federal property 
under excluBive or concurrent jurisdiction which v-ould be an  
offense under existing state law and for which Congreas has pro- 
vided no sanctions. Not 0 1 1  the state l a w  are made federal law by 
the act. There are several instances which a i l i  generally preclude 
the use of the state law as federal l&a. These include laws im- 
possible of adoption, state administrative and regulatory require- 
ments, and state law contrary to regulations and policies of the 
federal gorernment '' The the r  state law may be assimilated on 
a military reservation depends o n  the adaptability of the state law 
to the reserratian.'O As a general rule, a state law not in conflict 
with an Army regulation is susceptible of assimilation." Sormal- 
ly, .4rmy regulations m e  declarative of federal policy and have 
the effect of law so that where there is an inconsistency between 
federal policy 8s expressed i n  Army regulations and state I&a, 
there would be no assimilation of the state law." As the statute 
is inaperatire nhe re  there is a federal statute defining a certain 
offense;' before m i u c  state la\v it must be determined that Con- 
gress has not preempted the field." 

Results of the surrey questionnaire (Appendix C )  concur with 
the conclusion of the Attorney General's Interdepartmental Cam- 
mittee for the Study of Jurisdiction Kithin the States which 
stated: "The overwhelming majority of offenses committed by 
civilians on ares3 under the exclusive criminal jurisdiction of the 
IJnited States are petty misdemeanors ( e . &  traffic violations, 
drunkenness). . . . "" By far the most common cited offenses on 
military reservations today are the traffic offenses.. A study of 

u i m n  of these points in U S .  DE?? OF ARMY, PAXPHLET 
T ~ R I  R ~ s ~ n i m i o r s  61-65 (1962) [hereinafter cited 83 

SAGA 1864/1031. 12 Sun 19M. 

I d .  See "180 Johnson V. Yellow Cab Transir Ca., 321 U.S. 383 (1Y44). 
United States Y .  Press Publishing Ca., 219 U S .  1 (1911). 

' Far a recent ease examining whether Congress had preempted the 
f:eid to the ~ X C I Y I : ~  of the use of s ta te  narcotic s 'atutes in eourts-martial ,  
see United States V. Shell, 37 C.1I.R 962 (A.B.R 1967).  

?" REPORT. Pt.  I1 a: 135. .' The w e i t m i  found a t  l ~ l p e n d i x  C were sent to 92 A m y  installa- 
tions in COXVS, Alaska, and Hhaa L. 4 m a l  of 54 usable repiles wem 
rece:ved. In no instance v a s  the r e ~ l i  GO Question Xo. 16 other than traffic 
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the offenses listed in Appendix B will fail to disclose any con- 
gressional enactment relating ta traffic regulations on federal 
property, yet this remains the number one problem for effective 
] m t  law enforcement. It has been seen thar the Assimilative 
Crimes Statute is limited to offenses committed under the juris- 
diction and control of the United States and adapts as the law of 
the United States the l a w  of rhe states in which places are situ- 
ated as to such offenses not made penal by federal law.' One 
fedeial judge had made the following statement in reference to  
the .Assimilative Crimes Statute: 

Prosecutions under the provisions of a pai-ticular criminal sec- 
tion of the state statute are not to enforce the laws of the state 
but t o  enforce federal l a x ' '  Thus, in the absence of federal stat- 
utoiy enactment and absent some countervailing federal regula- 
tion or polics- the state traffic l a m  must be adopted if there is 
to be any valid traffic code on the installation." It should be 
noted a t  this Daint that some criminal statutes cannot be adopted. 
Usually this results from the statute requiring some implementing 

ffectire. The Judge Advocate 
, that  state l a w  which define 

an offense and the punishment Sol its commission are assimilated 

'" Franklin ,,. United States, 216 C S. 669 11910): Weatern Un.on T i  

, i n8  W.D. cai. ~ 9 6 1 ) .  ~n I' United States Y .  Bzmer. 196 . Co. Y .  Ciiiles, 214 V 2 .  Pi4 (1909) .  

under :he in f l i ence  of in. 
AFB. Cal?fornia, B mil:- 
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even if ministerial administrative actions are required to imple- 
ment the l a x "  This is a departure from previous opinions which 
concluded tha t  statutes requiring an implementing act Muld not 
be assimilated for the reawn that the federal government wa3 
not equipped to carry out  such administrative functions." The new 
opinion appears t o  be more enlightened and foru-ard lwking 
than its predecessors. Although the opinion states that  i t  is a 
generalization of the lau-, and that a definitive determination of 
whether a particular traffic offense is assimilated can only be 
made by a court of competent jurisdiction, nevertheless it pro- 
vides certain usable guidelines. 

A statute which requires a commission or other regulatory 
body to establish traffic regulations cmnot be assimilated as this 
is a legislative cot B ministerial function. Simultaneously, if the 
statute authorizes the commission or regulatory body "to fix a 
speed limit that varies from the statutory speed limit, an  order, 
rule, or regulation promulgated pursuant to that statutory au- 
thority cannot be assimilated into the Federal lau., as the admin- 
istrative action is B 1egislntiq:e rather than a ministerial act." 
(Emphasis added,) The fact that  the installation commander per- 
forms the ministerial administrative act (erect stop sign, post 
speed limit sign, etc.), rather than B state official probably would 
not defeat assimilation. Care must be taken that the local cam- 
mand m a w  cautiously, to include consulting the appropriate 
United States Attorney, before performing the ministerial acts 
necessary to assimilate the l au .  If the act cannot be assimilated, 
the post would be left without the mean8 to punish many of the 
wrongful acts committed by a civiiian offender. While post com- 
manders mag properly issue traffic regulations by virtue of their 
general duty and authority to administer all affairs in connection 
with the military reservation and to safeguard the public i n t e r a h  
in every particular therein, a violation of such regulations by a 
person not wbject t o  military law is not a federal offense within 
the purview of the Assimilative Crimes Act." 

Just as an  installation commander has no authority b , m a k e  a 
valid penal law applicable to civilians, he also has no authority 
to order civilians on the post inta temporary detention in the ' 
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post stockade OY other post facility pending agpeili.ance before a 
United States magistrate or  federal district court for trial:' The 
prohibition against punishing civilians for violations of post reg- 
ulations has not been limited to that  level The Secretary of the 
Army does not  have authority to piomulgate penal l a w  effective 
over civilians." This statement is based in part o n  the decision 
of the United States Suiireme Court in Cnittd States u .  Eaton," 
which held: 

Repular.oni p re r~ r ioed  by the Preiidenr and by t h e  ?endr af  de- 
pai:menrr, vndei aat,uri:) elanted by Congre-E, m a y  b e  reg,la 
t m s  preacr bid by I a n  51 as  lawfuhy t o  i u p p r t  acts done "ride, 
them and I?, accordan% a..th them, and m r y  t h u s  hve, .II a proper 
!en% the foice of l a x ,  bu: it d o e l  mt fv l lorr  -.hat 8 th.ng required 
b r  10s as f3  mz:ie t i e  neeect m do The t i i n n  B eiin.na. offense 

a i tacute doe. not distmc!lg make t h e  negleer .n 

violation af B post regulation will not 
support a citatiaii to the U. S. Magistrate and that a Secretary 
of a Department has no inhetent authai i ts  to  promulgate penal 
regulatmns it becomes increasing11 apparent that the magistrate 
must look to the Assimilative Crimes Statue far any jurisdiction 
he may have over the minor offenders 

D.  -1ITHORITY TO E X C L r D E  IXDITIDL'ALS FRO.11 
T H E  .IIILITARY R E S E R T A T I O X  

The post commander need not  be so restricted as he has yet 
another weapon 111 his arsenal of dealing with those persons who 
violate h i s  iegularions.' Title 18, United States Code 8 1382, 
provides: 
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on oi rhe Cnned States. goa5 u p o n  
uard ie$emstion, post, for t ,  amend, 

s a r d ,  station DT initallarian, fa r  ang p r p ~ e  proiuh.:ed hs law 
m lawful replat ian;  or a h o w e r  reenters or IS found iw-1Th.n any 
such re3*?vstmn. pm:, fort .  araenal, bard, atatlor., o r  ini ta l lanan.  
a f te r  having been removed therefrom or ordered not TO ieenter b) 
any off.cer or perion I" command or c k r g e  r ie reo i  shall he fined 
not more than 3500 or Lnpr isned  not mme r tan  si7 mantis, or 
both." 

Thus, a post commander may exclude persons not subject to  
military lax<- far violation of his regulations or for other reason- 
able cause. A close reading of the above statute would indicate 
tha t  to insure total legality the order not  to reenter should be 
issued or signed by the commander, i . e . ,  this duty should not be 
delegated.- Army regulations" provide that, in vieu, of this stat- 
ute, person8 not subject to military law who are found wlthin 
the limits of military reservations in the act of committing a 
breach of regulations may be removed therefrom upon orders 
from the commanding officer and ordered not to reenter. The 
law has repeatedly recognized the authority of an installation 
commander to exclude civilians from an installation as evidenced 
by opinions from the Office of The Judge Advocate General." 
The basis of this authority is the responsibility of the installa- 
tion commander to  safeguard the interest of the Government and 
the welfare of military personnel on the installation." It is within 
the discretion of the commander to determine whether the ex- 
clusion or admission of persons is consistent with the proper ad- 
ministration on that installation, subject to the limitation that it 
may not be exercised arbitrarily." Using this inherent authority, 

I' See the ana1ys:n of this statute I" Lloyd. Lhlowful E idry  and Re-E% 
t7y I n t o  Mzbtary Reseriotrona ,I/ Vioiotion a i  1 3  C.S.C. 1599, 1969 (unpub- 
lished the i i i  in the l ibrary of The Judge Advocate General's School, US.  
Army). 

See United Sratei V. Rarnirez Seizo, ?81 F. Supp. 708 ID. P.R. 1868), 
~n which the court dismiased rhe charge beeauae there %as no p r o d  that 
the Ares Enmneer a i  the innv Coros of Eneineerr who issued the bar 

*' 

order,  was thrperson in eharge if the'.ndh!a&n from wh'eh thw defendant 
had been barred. 

lrmy Reg. No. 633-1, para. 8c (13 Sep 1962) [heremaiter cited as 
AR 638-11, Thia remulatian 1 au!honzed by 3? C.F.R. $ 5G3.1 (19701, and 
10 U.S.C. 8s 3 0 : V e )  and (g) 11964) .  

J A G A  1961/1478, 81 Aug. 1961; J A G A  1866 8970, ?7 Dec. 1956; JAGA 
1835/4601, 9 M a y  1955. 

a 

' JAG* 1966!4013, R run 1966: JAGA 1956/8907, 27 Dee. 1856. 
J lG .4  1966'1013. 8 Jun. 1966, r ; t k t g  SPJGR 1841/3086, W l a y  1941. 
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haring once excluded an mdiwdual fiom the installation, if 
that  person reenters the installation this reentry will constitute a 
violation of !hat law and subject him to trial.' 

IT. LAW ENFORCEXENT O S  THE EXCLAVE 

A. l 'SE OF LOCilL POLICE OFFICIAL 

The policing of federal exclusive jorisdictio:i areas must be 
accomplished ii)- fedelal officials, i . e . ,  Geneial Services ddminis- 
tiation police, military police, United Stater maishals, etc  , and 
an offer of a municipality IO police a portion of a road on such 
an area could uot be accepted by the federal official in charge 
of the area, as police protection by a municipality to such an area 
n-ould be incomiStent with federal exclusive jurisdiction." This 
policy has been somewhat modified by a recent opinion of The 
Judge Advocate General of the Army which stated: 

B. ACTHORITY OF G E V E R A L  SERVICES 

A D Y I V I S T R A T I O S  

The police function authorized under the provisions of 40 
I 313 (1961) IS vested only in the General Services Ad- 
ation. Hoiverer, The Judge Advocate General has advised 
th regaid to property aver which the United States has 

exclusive or concurrent jurisdiction, the police function may be 
delegated under  the provisions of 40 V.S.C. 8 486(e)  to the De- 
partment af the Army, and, 8 s  a ministerial task, subdelegated to  
subordinate commande ( in  this case Army Map Service) to allow 

. . . . . . . , . . .. . . 
1948/87U, 7 Dec. 1918. 
'' JAG* 1958/3538, 26 Xar. 1868. 
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them to institute their own system of traffic control and property 
protection," 

The Act of 1 June 1948 (62 Stat,  281) provides tha t  the Ad- 
ministrator of General Services has authority to appoint uni- 
formed gusrds as special police for the protection of federal 
property under his jurisdiction over which the United States has 
acquired excluaive oi concurrent criminal jurisdlction. These spe- 
cial police have power to enforce the l a w  enacted for the protee- 
tion of persons and property and to enforce any rules and regu- 
lation made and promulgated by the Administrator or such duly 
authorized officials of rhe Aministratmn for the graperty under 
their jurisdiction." 

Congress has authorized the Administrator to make all needful 
rules and regulations and, even more important, t o  annex to 
these rules and regulations such reasonable penalties as ir-111 in- 
sure their enforcement." Howerer, the maximum punishment au- 
thorized under the I a iF  for violation of any rule or regulation 
promulgated is a S50 fine or imprisonment for not mare than 
30 days, or both. 

As noted above The Judge Advocate General has opined that 
the authority of the Administrator may be delegated under 40 
U.S.C. 5 486(e) to the Secretary of the Army. I t  vould appear 
that  under the provisions of 40 U.S.C. 5 418(b) the Adminis- 
trator may, upon application of the head of a department, detail 
his Special police to and extend to property under excluaive or 
concurrent jurisdiction the application of an). such rules and regu- 
lations. Thus, it becomes a question of vhich method x%-ill be 
utilized to extend to military reservations the protection Con- 
gress has given to certain property under the General Services 
Administration. Either method utilized open3 itself to possible 
challenge as to its legality. An amendment to the Code giving 
to the head of each department the same authority as that  pos- 
sesred by the General Services Administration should solre most 
of the piablems involi-ing minor offenses, especially traffic of- 
fenses. In addition, it should vitiate most of the Iiroblems raised 

a J l G A  1961/4100. 25 Jul. 1967. 
40 U.S.C. 3 3'18 11964) .  
40 T.S.C. 8 318a (1964). " 

316c ( 1 9 6 4 ) .  The authorily a i  the GSA V B I  upheld ~n a 
ng B p ~ r k . n g  i..olatian which uenf all the way up to the 

L-mted States Court of .Ippeala. Um:d Stares \,, ?lurray, 352 F.2d 391 ( I th  
Cir. 1966). 
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by the use of civilian guards not under the General Services Ad- 
ministration." 

C. POSSE COMITATCS ACT 

A law enforcement function inrolricg 
normally military police, milst be operab 
of the prohibitions found ir the so-calk 
I t  should be noted that military police are not iested with the 
rights and duties of civilian police officere: and the prohibitions 
of the Posse Comitatus Act hiatoricallr h w e  been strictly con- 
strued.'. Of course, the utiiization of military personnel i s  not 
prohibited where a militarr purpose requires using them" and 
the common !aw right to  make citizens arrest  is enunciated by 
Army regulation. Caunoc should 
citizens arrest  principle as the la, 
detailed examination into the local 
is mandatory before ita use. 

V. L S I T E D  STATES COIIIhfISSIOKER' 

A. STATCTORY PROVISIOSS 

Individuals .who committed petty offenses an militaw reserra- 
tions over which the United States exercises exclusive or concur- 
rent jurisdiction could be tried, with theu  consent, before com- 

a See D A  p . 4 ~  27.164 a i  8-  f o r  a d i i c i n . o n  07. r:e uie of e 
wards .  

?5 i p r .  1363, and cases e.ted therein. 

whichever date IP earlier. See in 111. in/m 
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missioners appointed by the United States district court for the 
district in which the reservation is located. By its o m  terms, 18 
U.S.C. S 3401 $vas magplicable t o  the District of Columbia. 

Under the provisions of 18 U.S.C. 5 3401, a U.S. Commis- 
sioner had trial jurisdiction--as distinguished from his jurisdic- 
tion a s  a committine officer-onlr if: 

(11 He had been siiecifically-des~gnated for those purposes 

(21 The offense was a petty offense within the meaning of 
by the district judge: 

18 U.S.C. B 3401: 
(3)  The offense 3b-a~  committed in an!. place "over which 

the Congress has exclusive p o m r  to legislate or over which the 
United States has concurrent jurisdiction."" 

Khile the title of "United States Commissioner" is no older 
than the Act of 1896 (29 Stat. 184), the Act of 1842 ( 5  Stat. 
516) had provisions giving the "commissioners of the Circuit 
Court" the g o ~ e ! s  of a justice of peace. Therefore, for many 
purposes "The United States Commissioner is a justice of the 
peace af the United States."" About the United States Commis- 
sioner the follox%-ing has been said: "Commissioners are not 
judges nor IS there such a thing as a 
sioners Court' but it is not unusual t o  

judiciai system that  the civilian petty offender first had contact. 
The majority of the respondents t o  the questionnaire (Appendix 
C) indicated that rhere ,vas some uorking airangement n i th  the 
U.S. Commissioner whore jurisdiction encompassed their Instal- 
lation. A s  often a3 not the commissioner held his hearings on 
post (usually in the building housing the staff judge advocate), 
and he frequently had administrative assistance from the judge 
advocate's office. The policv of proriding the comrnissmner with 
a. hearing room and x?th administrative assistance were factors 
cited by many judge advocates a s  the most persuasive factors in 
inducing the commissioner t o  hold his hearings oa post. As a 

JLarcrAL CDZrCREZCE OF S E I I O R  ClRCUlT suocrs, ?.IIXD*L FOR r I l l E D  
STAILS C a ~ x r s s r u r ~ n s  (Dneefor of hdminii:iatii~e Office of  Cnifed States 
Courcs Rei- 1018) 

"I United States 7.  IIarejea, 266 F. 713 ( S . D . S  Y .  1920). Thia eaae eon- 

sioners. Sea also Cnited Sratej U.S. 58:, 194-96 (1895). 

oi the Fedem1 Judieinl Syitem. 5 
y( Halfer. T i e  Cimisd Stn i i s  -4 Ltille Knowr Compo,~e'it 
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result of having the hearings an post there were f e w r  man-hours 
lost to  the Government by those civilian and militaiy personnel 
who a re  cited t o  the commissioner. Khile there may be an in- 
convenience t o  those civilians who were not government emplog- 
ees, but who must appear before the commissioner, the manifest 
benefits of the system accruing to the Government were such as 
to justify its continued use. Essentially the same procedure will, 
no doubt, be followed with the magistrate. 

B PROSECL'TIOX BEFORE CO.IIIIISSIO.\'ERS 05 
MILITARY RESERVATIOSS 

Army Regulation 632-380'' provided for "the means provided 
by law to facilitate the trial before eiril authorities of individuals 
\<-ho commit petty offenses an certain military reservations."" 
Paragiaph 5 authorized the prosecution of a case involving a 
p e t t y  offense by qualified Army officers nhe re  no representative 
of the Department of Juatice is available Paragraph 6 described 
the criteria nhich sliozcld be met in appainting Army personnel 
as prosecutors befcre the commissioner. Paragraph 7 dictared the 
duties required of the Army prosecutor in preparing complaints 
against the offender. 

In 1962 the propriety of using Army personnel to prosecute 
cases before c3mmissioneis xias questioned by Nicholas Katzen- 
bath. then Deputy Attorneu General, in a letter to The Judge 
Adrocate General The Judice Department was concerned about 
the apnlication of 10 r S.C. 5 3i14b (Regular Arms cornmissmed 
,officer holding a cixil office) to these Army prosecutor%. The 
Justice Department was concerned tha t  the using of Army 

that  "duties performed by military personnel, a hich otherwise 
Tuould be civil in nature, are not in contravention of the law 

** Former Army Reg 1.0, 639-380 ( i s  Jun. 1961) 1here'naf:er cited as 

' I d . ,  para. 1. 
' 20 OP Arr'r GEH 6114 11693): 16 OF Arr'Y GEW 499 (1880). 

I R  63?-3150]. 
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under consideration when they are performed as military duties 
rather than in compliance with the demands af a civil office."" 

In  tha t  same opinion reference was made to the Justice De- 
partment approval in 1912 af a draft  X a r  Department circular," 
which had been submitted t o  the Justice Department far reyiew. 
This circular was the predecessor of AR 632-380 and contained 
essentially the same requirements as the present regulstion. In 
addition, i t  provided that the word "information" appearing in 
Rule 1, Rules of Procedure and Pmctiee for the Trial of Cases 
Before Commlasionr,s." ><-as "to he used in its broad sense and 
v a s  intended to include 'complaints' as well."o This result v a s  
reached after the War Department, acting through The Judge 
Advocate General, persuaded the Justice Department to request 
the Supreme Court to amend the above rules to allow Army per- 
sonnel t o  prosecute eases before the commissioner.'. This ~ r a s  con- 
sidered necessary in light of the doubt existing in the Office of 
The Judge .Idvocste General as to  the authority of anyone, other 
than a United States Attorney or his representative, to conduct 
such prosecutions in view of the use of the word "information," 
which historically required i t  to be filed by a public prosecutor." 

Representatives of the Justice Department discussed the possi- 
bility of an amendment of the Rules with the Director, Adminis- 
t r a t i v  Office, United States Courts, who in turn conferred with 
Justice Roberts, the drafter of the rule in question;' Justice 
Roberts advised that the word "infarmation" appearing in the 
rule was used in it8 broad sense and was intended to  include 
"complaint" and that, therefore, I t   as contemplated thst  such 
prosecutions wouid be permitted upon complaints as well as upon 
informations..' Eased upon this informal construction of the rule 
by the Justice of the Supreme Court, the Department of Justice 
interposed no cbjectian to the use of Army officer8 to  conduct 

'I - JAGA 1982f3636,  23 Mar. 1962. 
War Dep't C.r. No. 3 i ,  5 FeS. 1842 

l 000 51, 19 Dee. 1941. 

18 U.S.C. App. (1961) [hereinafter cited as Rules]. 
JAG 000.61, i Jan. 1812 LlQ4?/72). 

L'nired Stalea Y .  Stane. 8 F. 732 (C.C. Tenn. 1881), Confmar.on 
Cases, 74 U.S. ( 7  Wall.) 154, 162 (1863). 

J I G  000 61, :9 Dee. 1911. The Infoma:ion contained ~n th:s letter to 
the  Adjutant General >>as eonfinned 13 B pe?ional mrerilew on 9: KO%-, 1868 
with >IT. >larvm H. Helrer of the Crm.nal D:vmmn, Departrneni af Josriee. 
hlr Helter \mi m e  of  t h e  Jis:.ee Deparimem repreienfafires u h o  had 
attemDted ry ~ e e u r e  the amendment to :he Rules. 

." 
'' JAG 

'' j.4, 000.51. 19 Dec. 1841. 
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Prosecutions when no regreientatlre of the Department of Justice 
was available. Opinion ~ 8 s  expressed that such procedure could 
safeiy be em:i:oged wthoa t  danger of sr,cceasful attack. ' In  this 
regard, the oripinal regulation promulgated in 1942 and each 
succeeding regulation doivc to  and includinx AR 2i-14.' have 
styled the a i& taken under the regulatiok a "complanit," 
rather than an information. 

The assistance rendered by the military to  the commissioner 

iation reports, i t  v a s  in violation of the Posse Comitatus Act to 
use them for serrice of urocess for the United States Commis- 
sioner." The same result a ill  pettam t o  magiatrates:' Hon-ever, 
the fact  that a traffic ticket. in addition to stating the offense, 
notified the recipient to report to the United States Carnmis- 
sioner was r.ot legally objectionable." 

C. LACK OF A T P W L  BY JCRY 

There was no provision for a jar? trial before the commisaioner 
in the trial of petty offenses.' A discussion of the ronstitution- 
ality of trial of petty offenders without a jury 1s made in the 

a Army Reg. 30, 27-14 ,  17 Aor. 1969 [hereinafter cited a? i R  ?--A41 
This rtgulatia- superseded hR 632.880 a -d  :a >>-ended :o p r o n d e  fa r  B 
eonf in l ih tm of the same prac!ices before +he  Umted States Magianare. 
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excellent article by Frankfurter and Corcoran * Even though 
Frankfurter and Carcoran conclude thet hidorxaily petty offenses 
have been tried without a jury," and that review by the district 
court '  satisfies the r S. Corstitutios, aiticle 111, Congress nerer- 
theleis in enacting the predecessor of 18 Y.S.C. 5 3401" 
gave the deferdant appearing hefore B cammissioner the right ta 
a trial by a judge in the district coilit and the right to a trial by 
jury before that judge." Only upon receiving a signed waiver of 
trial b3- the district court could the commissioner try the case,' 
proyided he had been duly designated by the court to try petty 
offenders It iraa i e c o p i z e d  long ago by the Armr  that it-hile 
18 U.S.C. P 3401 provides for the appointment of Vnited States 
Commissioners. there X\-E nothing contained therein nhich makes 
the appointment or desianation of commissioners thereunder 
mandatory OF. the Cmted States district courts.*' The responses t o  
the questionnaire indicate that v~neri i l l i i  the district courts had 
designated and appointed U S  Commissioners far areas sur- 
rounding a military mstallation and that the working arrange- 
ments with the commissioner were satisfactory Problems were 
noted in some areas in dealing xs-ith commissioners who refused 
to handle traffic cases arising on the military installation or who 

'' Frankfurter and Carcaran. P w y  Fedem1 Oifei is ir  and the Const i t i i -  
tioiiol G u a ~ m ' ?  o i  T i ; d  by i i i ry ,  39 HIRV. L. REV. 91: 119261. But we 
Fire. Pri l l  O i h d r r s  X n i r  50 Pcrrs,  26 U. CHI. L. REV. 245 (1959). 

* This view r a i  upheld by tbe I7 E.  Supreme Conrt in Dnt r ic t  of Co- 
1umb:a Y .  C l a ~ a n s ,  300 C.S. 617 11938). There the C o u r t  held !hat B petty 
offenne is no: criminal with.n the meaning of the s.x:h amendment. See 
a180 Duncan Y .  h u i a m n a ,  391 U.S. 14: ( 1 9 6 i ) ,  Cheff v Sehnaekenburg, 
381 U.S. 377 (19661. 

I' Rule 4, Ralra. 

provided with jur i sd ie tm to fry person3 for  misdemeanors camm.tred in 
national parks.  Ail of the acts coni-au:ng jurlsd.ct 03 to comm~ri~aners  fa r  
acts romm:tted 'n natiaral park? failed t o  p r m d e  an)- r ight  of e ! e e t m  
between trial before a c ~ r n r n ~ s s i ~ n e r  and t r ia l  before The d.rtriet eoiirt. As 
they %.ere passed dliring :he per.od 1894-1916, they appesr , to  i n d a r e  a 
clear infen:ion by the Congres~ t o  make offenlei  in the national parks im- 
med:ate. inenpens l e ,  a r d  in an mfer:or tr ibunai,  SO that rhe district e o w t  
is not engaged ~n the performance of pol ice c o w t  f u  
hiifozy af the Aer of 9 Oct. 1940, which canfera J Y Y  

nllSilOnelrr LO try petty offenses <Om 
not indleate why tha: act  dld not fol  
been passed coneernlng the national parka. CSJAGA 1940 1915, 12 Apr. 
1949. 

18 U.S.C. I3401(b) (1961). 
" 18 U.SC.  B 3401(a) (1964). 
* SPJGJ 1911/4890 A, 19 Oet. 1%2. 
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refused t o  hear a case not investigated by federal agents (FBI,  
etc.. who normally will not investigate petty offenses) 

Use of the U.S. Commissioner by the local lnatallatlon often 
left much to be desired In thaae areas whexe there v a s  an active 
commissioner the commander had a powerful ally ~n his laa- en- 
forcement efforts, bur in other axeas the commander a-as left 
without recourse to a federal court and had to rely OP adminis- 
trative remedies (18 L- S.C. 8 1382) or  disciplinary action against 
civilian employees to  control the petty offender on the reservation. 
The problems which currently exist under the commissioner's 
system hare beer greatly affected h r  the passage of the Federal 
hlagistrates Act." 

T'I. FEDERAL IIAGISTRATES ACT 

The Federal hlagiatrates Act makes some sweeping changes in 
the law as it pertains to trial of an accused ,rho commits an 

tar? reservation. First  of all, the Act expands 
niisdictmn in tiro ways: I t  removes the federal 
in the present law and it gives the magistrate 

jmisdiction over many offenses currentl? chaiacterized as misde- 
meanom Vhile the remoral of the enc lax  limitatioii LS unim- 
Dortant to those indallatiors which possess either exclusive or 
concurrent jurisdiction, the Act may he he:pful to the nistallations 
and activities under the jurisdiction of rhe state. It wi-8~ possible 
under the prior system that an offense would be a violation of 

82 S ta t  110" (1068). aodified a t  ?a C S. lJ, 

See note 30, sup~a.  
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18 U.S.C. 5 3401" IS inclusion of the term "minor offenses," 
which i i  defined as "misdemeanors punishable under the laws 
of the United States, the penalty of which doe8 not exceed im- 
prisonment for a period of one year, 02- a fine of not more than 
S1,000, or both. . . .''I A quick reading of the Federal Magis- 
trates Act would appear to make the requirement for a defini- 
tion of pettv offenses under 18 U.S.C. 5 1 umecessary although 
the Act does not specifically amend that code section. Ceveilhe- 
less, closer examination rel-eals thai  there will still be those of- 
fenses in  the U.S Code which because of their punishment limi- 
tations will be petty offenses. In addition, the Act continues io  
attempt to  avoid the constitutional issue of trial b>- jury far those 
petty offenses. Severtheless, trial of offenders by the magistrate 
will be the trial of minor offenders rather than the trial of petty 
offenders. The Act continues to allow an accused b r a w h t  before 
the magistrate to  demar.d trial befoie a federal district court with 
a trial by jury before that  court. This "as dore far the purwse 
of avoiding the constitutional isme of trial by jury vhen  a crime 
reaches a certain level of Beriousness The memorandum pre- 
pared to  accompany the draf t  legislation made the following 
comment: 

I" commiSsi0"er c 
trial before tie d 

ns:sred thaf the defenoant read r ie  consent carefully before rign.ng 
z, It a e m s  dear ,  therefore. tha t  any C m ? t i t n o o r . i  om:ect.on? t o  

the eomm~ss.oner's judi&mi;ion a n  cured by knmuhg wmver. Bs 
carr)ing this pmcedvre oier ln:o m eypanded minor offense juris- 
dietion far mag'~Tr~tB5,  :he drafr bill rimilarly obriatefi Constit"- 
t m a l  

A contrary position was initially expounded by the Justice De- 
partment in B statement DreDaled by Assistant Aitarney General 
Fred &I. Tinson, Jr., which was submitted to the subcommittee 
during the  hearings on the draft bill. X r .  Vinson's statement 
concluded that  the bill established the magistrates as "judges," 
who do not meet the requirements in  article I11 of the Constitu- 
tion (life tenure and undiminishable salaries). Further, the at- 
tempted cure of these defects by ha\,ing the accused execute a 

&et ,  tit ,  111 5 3U2 
I d .  

" Re7iole Henrings 16, Si. - Id.  
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ivairer a o u l d  amount to a nullit>-, as it ivould be concerned with 
"subject matter jurisdiction," xhich cannot be xa i \ ed  inasmuch 
a s  the guarantee of a trial by an article 111 "judge" cannot be 
waived by an indiridoal defendant: 

Subsequent to the testimony of Yr. Vinson a study of these 
arguments wad made by the staff of the subcommittee, wherein 
i t  w a s  concluded that the Act W ~ B E  fully conStltntional.xo' The 
probability of a constitutional attack on this poixt was iecogmzed 
by the Congress, irhich inc!oded a "sererability clause" to pro- 
tect the remamder of the Act in the event of a successful con- 
stitutional challenge.'"' 

However, the objective of curing the mass)!-e defects in the 
commissioner system (most of d u c h  are beymd the scope of thls 
paper) ?vas obviously cmmdered more important than the possi- 
bility of such an attack. The issue 1s a viab!e one, and the magis- 
trate's increased jurisdiction x i i l l  no doubt iesult in a challenge 

sdiction. Thus, i t  may be that the reasoning of Frank- 
Cormran,"' and the Supreme Coui t ' i  decisions'" for 

denying B t l lal  by jury for a "petty offense," wil l  not prevail 
against the fundamental constitutional right of trial by an article 
I11 judge'^ and a jury'ms for a misdemeanor 83  a "minor of- 
fense."'" Indeed, the E,S Supreme Court has held" that "the 
possibility of a one-year sentence 1s enough in itself to require 
the opportunity for a jury trial" and "that no offense can be 
deemed 'petty' for  ~ ~ u r p o s e  of the right to trial by jury where 
imprisonment for more than six months i s  authorized." Under 
the Federal Magistrates Act, 8s under the commissioner system. 
the accused must specifically xvaive the l ight to trial by jury 
while gi\-ing his consent to being tried by the mapistrate. The 
specific use of the word "opportunity" n.auld appear. sub 
silentio, to approve of the procedure set forth in the magistrate 
system for electing or waiving t i ial  by jury 

Irn Baldwn r. Brsdleg, U.B. (1970):  38 LU' 4 5 5 4  I23 Jun. 1970) 
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Should that portion of the Federal Nagistrates Act uhich pro- 
vides for trial of minor offenses'" be subject to a successful 
attack and such a trial declared invalid, the use  of the severabiii- 
t y  clause'm to save the remainder of the act \T-ould leare the 
federal system totally dependent upon the district courts to try 
minor offenders. This assumes the provisions of the act have be- 
come totally effective in all judicial districta. If the attack takes 
place prior to the camiiete abolition of commissioners it is pasai- 
ble for there to be continuation of that  system in the unaffected 
districts until a t  least 17 October 1971."m Imagine the back-log of 
cases which would result in the district courts if they v'ere the 
only courts which cou!d hear cases involving minor offenses. Of 
course, any such back-log would be exacerbated by a delay on 
the part of Congress in taking action ta remedy such a dilemma. 

Another of the change8 made by the new act v a s  the including 
of a provision for the trial proceedings "to be taken dawn by 
a court reporter or recorded by suitable sound recording equ ip  
merit."'-' There is no requirement for a transcript af the pro- 
ceeding to be made in the absence of an appeal to the district 
court. In the event of an appeal by an indigent accused a copy 
shall be made available to  him." Under the commissioner system 
when an  appeal w3s taken the rules'" required tha t  the com- 
missioner forward his docket entries to the clerk of the district 
court and that the docket need only contain a summary of the 
proceedings."' Making the trial proceedings of the magistrate a 
matter of record cou!d conceivably increase the reviem burden of 
the district court  by increasing the number of appeals taken t o  
that  court. This is e~pecial ly  true in those cases involving mis- 
demeanors 15 hich, under the prorisians of the Criminal Justice Act  
of 1964,'' require representation "far defendants charged with 
felonies and misdemeanors other t h m  petty offenses."'" Indeed, 

7'' ACT, tit. Ill. s 302 
''" ACT, tiT Y, 8 601 

' Rule 1, Rules. 
I Rule 3, Rules. 
'I 18 U.S.C. 5 3006A (1D611 
I '  I d .  
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the dichotomy between petty offenses, for Tvhich no attorney need 
be appointed for indigents, and mmdemeanors, which r e q u m  the 
appointment of c0~1nseI. hs re  been pleserred under the Act 
I t  is not inconceivable that the appeals from trials for petty of- 
fenses will not even remotely approach those appeals from trials 
of misdemeanors. Of course, Congress could decide to repeal 18 
U.S.C. B 3006.4 but this is an extremely unlikely occurrence. 

The right of the magistrate, m t h  the approval of a judge of 
the district court, to direct the probation service of the court to 
conduct a pre-sectence investigation and to report to  the magia- 
trate is another of the innovations not found in the Commissioner 
s?-atem.'~ This v .I! enable the magistrate to determine the moat 
appropriate sentence to be imposed upon an accused. Judical!). ap- 
plied, this section should not be the subject of a legal controversy. 

Rule 8. Federn1 Eiiles of Procedure f o r  r n i t e d  Stotis Mngis-  
tmtes.'" provides fo: the forfeiture of collateral in lieu of ap.  
pearance before the magistrate. This ~y 
"ate the expense of hearing each and e 
magistrate. It has been installed in seve 
been declared extremely successful.'" The Judge Advocate Gen- 
eral has held that there .s no legal objection to the implementa- 
tion of this system on military resenVations.'^ Under the system 
a military policeman, upon ohserdng an offense, uould s e r ~ e  
the alleged offender with a "Violation Sotice." The notice in- 
forms the alleged offender that he violated a law af the U.S. 
which is described therein and informs him how he must respond 
to  the notice He may be ordered t o  appear if the offense Is 
serious enough to warrant a. mandatory appearance before the 
magistrate. Offenses resuiring a mandatorr appearance are de- 
termined by Iaca! court  rules. Alternatirelv. he may be given 
the option of either asking for a hearing an the merits of the 
charge or disposing of the violation through the mails by paying 
the fine indicated on the ticket. The notice warns the offender 

111 18 U.S.C. f 3006A rmuires the U.S. Cammis~ianer or the court to ad. 
r i s e  the defendant that he has a right t o  be Icepresemed h i   COY^^ and that 
coumel ~ 1 1 1  be appointed co represent him If he 1% f.nanciails unable t o  ob- 
tain counsel. Unlese the defendant w a i ~ e ~  the a ~ m i n t m e n i  of eounsel the 
US. Commissioner or the cmrt, if satisfied afre;'appiopnate inquiry that 
the defendant is finanoially unable to obtain eounsel, shall appoint counsel 
to represent him. 

"' ACT, fi t .  111. 8 302,  c a i i f i d  at  18 E.S.C. 5 SPOl(e)  (SUPP. I\', 1969) 

"' See ADMIX~STRATIVE O r ~ l c r  OF THE UNITED STATES COURTS. REPORT 

"' 

I," 18 U.S.C. APP. (1969 SUPP.). 

OF THE COYIl lTTEE TO I l P L E M E r r  THE FEDERAL YACISTRATES ACT (1970). 
JAGA 1969/4551, 1 Oet. 1969. 
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that  "THIS PAYMEKT WILL SIGSIFT THAT YOU DO NOT 
C O N T E S T T H I S C H A R G E N O R R E Q U E S T A C O U R T H E A R -  
ISG " In addition, a we-addressed envelove attached to the tick- 
et advises the alleged offender that a failure to respond to the 
instructions on the ticket within seven days may result in the 
Service of a summons or warrant ordering his appearance in 
court. The service of a "notice" by a militmy policeman would 
not violate the provisions of the Posse Comitatus Act."' The fact  
that  notice gives the alleged offender the option of asking for 
a hearing or mailing in a fine, even though the payment of a 
f ine is tantamount to a plea of guilty, i3 not legally objection- 
able. This result is baaed an the concept t ha t  traffic rialations 
occurring on a military reservation are so intimately connected 
with safety, welfare, goad order, and discipline that a para- 
mount military purpose is serred by the enforcement of traffic 
laws and regulations.'" 

VII. THE XAGISTRATES ACT AND THE MILITARY 

What, then, \%-ill be the effect of the Federal Magistrates Act 
upon the military installation? One of the first  effects may be 
the increased difficulty in persuading the magistrate t o  handle 
the innumerable cases arising 02 the installation, For all of its 
anachronisms, under the fee system of compensating commission- 
ers, each case involving a traffic offense, regardless of its outcome, 
meant a fee to the commissioner. The Act provides the magistrate 
with a salary which may result in his desire ta handle matters 
more important than these "petty offenses." 

A. XECESSARY CHA.TGES R E S r L T I X G  FRO.>! T H E  ACT 

I t  is doubtful that  the 1941-1942 agreement between the Jus- 
tice Department and the \Var Department concerning the use of 
qualified Army officers to prosecute petty offenders can be ex- 
tended successfully to misdemeanor proceedings before the mag- 
istrate. It is questionable whether this is desirable in light af the 
requirement of the Act t ha t  all magistrates and deputy magis- 
trates be members of the bar.'" I t  would appear that  the need for 

>*: Id 
'" See JAGA 1969/4663, 1 DK. 1989. 
'if ACT. T i l .  I ,  B 631(b ) ( l ) .  However, see the "grandfather clause" /n 

tit. I\'. $ 401. 
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legall? trained personnel to assist I&y commissionel8 has been 
obviated by that requirement. If the basis for an Army officer to 
sign a complamt necessary far trial before the commissioner has 
been obviated, is it not now necessary, in the absence of 811 in- 
dictmenc by a federal grand iury, for the C.S. Attorney to  
initiate the action before  the magistrate? I t  n-ould appear that 
such is the case, as Senator Tydings in his statement a t  the hear- 
icgs before the Subcommittee of the Judiciary Committee of the 
House stated, that  "any case would hare to be tried either on 
an indictment or information."'-' There is nothing in the hear- 
ings or legislative history ix-hich would indicate that Congress had 
any knowledge of the agreement between the Justice Department 
and Department of Defense concerning the use of Arm>- personnel 
as prosecutors. The practice of using qualified Army personnel 
to prosecute cases before the magistrate should be established 
by something more definitive than a 27-year-old agreement 
which is not clearly enunciated. but the result. Inferentiall?, of 
letters and memoranda betneer. the t n o  departments. One way 
of clarifying this would be to amend the new rules r h i c h  were 
prescribed by the Supreme Court as required by Pub. L. 90-578 
title 111, J 302 (18 C.S.C. 8 3402) . '  Proposed amendments are 
ret forth a t  Appendices D and E. 

B. T H E  I I I L I T A R Y  M E I I B E R  AS A T  I S D I G E X T  ACCL'SED 

While it w a s  not ixxrnaIl:- the practice to cite military person- 
nel to the U S .  Commissioner far o f f e n s e s  committed on past 
some installations did fo l low this practice E O  that in a given case, 
i . e . ,  aa i se r  of trial by federal court coupled with a not guilty 

e for P military member to he prosecuted by a 
"the, legally qualified Army officer. More 

often Than not this is done without benefit of defense counsel. 
Under the eommiwioner system, as discussed aboie, the of fenre  
must hare heen committed on the federal reserratioc. Hoir-ever, 
iitider t h e  i , i r renwd t?ri.itorioi minor o f f i i i s i  iiiriadietio,t o f  the  
Magistrate's Act it v o u l d  be possible for a military member to 
be cited for o f f e w e s  O C C U ~ I I ~ ~  off the installation, althuugh he 
may r.ut he  prosecuted by an Army officer.' As seen above it 
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is indeed questionable whether this duty to the magistrate could 
be continued without the type of amendments found a t  Appen- 
dices D and E. 

In this regard there is an additional problem for military mem- 
bers. The provisions of 18 U.S.C. 6 3006.4 may not he extended 
to the military member, as i t  might be successfully argued that 
he is not indigent and counsel could be denied him."' The lan- 
guage of 18 U.S.C. 8 3006A(a), however, states that an accused 
will be assigned counsel when he is "financially unable to  obtain 
an adequate defense." A recent study'" of the Criminal Justice 
Act found that "a defendant should be eligible under the Act 
when the value of his present net assets and the value of hi8 
income expected prior to the anticipated date af trial are insuffi- 
cient-after he has provided himself and his dependents with the 
necessities of life-to permit him to retain a qualified lawer, 
obtain release on bond and pay other expenses necessary for an 
adequate defense a t  the rates generally charged for that  offense 
in  that  district." I t  is not known a t  what level the military mem- 
ber, applying the above definition, would cease to be classified 
as indigent but it appears reasonable to assume that the enlisted 
grades E-l through E-4 would certainly be appointed counsel. 
Indeed, "the predominant attitude and practice on the question of 
eligibility for the benefits of the act is one of great leniency, re- 
solving all questions in f a ro r  of the defendant."'* In view of 
the above i t  would appear that  certain members of the military 
establishment would qualify a s  indigents and would be appointed 
counsel. 

C. LEGAL A S S I S T A S C E  TO A X  ACCL'SED 
MILITARY .>JE?vfBER 

What, then should be the advice given to the military person 
who comes in foi legal assistance, who can ill afford to hire a 
civilian attorney, and who faces an offense u i t h  a maximum 
punishment of a $1,000 f'ne and imprisonment far one year or 
both? Should he be advised at all in light of 18 U.S.C. 5 205?". 

>'' Of courae, there i s  no case on p i n t ,  but l e e  18 U.S.C.I.  I 3006A 

l Jmtm Act .  65 A.E.A.J. 217. 218 (1869). 
' I d .  
' This m r i o n  provides, generally, for the prohibition againit ofbeer? 

and employees asr,a:ing anyone, other than .rj the pmper discharge of his 
duties, in the p m e e u t m  of a claim asa:nst the govern men^ and f iam BQ- 
sis:ing angone n any matter zn u-hrch the United Stares IS a party 07 has 
B d i r x t  and eubstsntial interest. 
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Should he be advised to waive his right to trial by federal district 
court with a jury ah i l e  submitting himself to action before the 
magistrate without benefit of counsel? Should he be advised not 
to waive trial before such a court in the hope hie case vill  he 
no1 prossed? It ivould appear that 18 U.S.C. 5 PO6 might pro- 
hibit assistance in this area. I t  is concluded, hon-ever, that  any 
advice giren by the legal assistance office, uould be protected 
by the attorney-client ielationship and would be given "in the 
proper discharge of his duties." 

dssuming that the provisions of 18 U.S.C. 6 205 are inappli- 
cable the facts of each case must be carefully analrzed to deter- 
mine the proper adrice If the practice of defendants appearing 
before the magistrate is to demand trial before the district court, 
a f e n  executed periods of confinemwt, or large fines imposed by 
the court, might he utilized in an effort to combat such acuon. 

In enacting the Federal Magistrates Act it v a s  the intent of 
Congress to relieve the alreadr overburdened federal district 

g petty offenses in an "undesirable police court 
aroid the practice of "downgrading" offenses 

so that  they come within the commissioner's jurisdiction," and t o  
eliminate the habit of no1 prossing minor offenses triable "only 
in the district court already deep in ciril and criminal back-logs."'n' 
There is no indicntion that these undesirable asiiects will be 
remedied by the Federal Magistrates Act. The requirement for 
coun~el under 18 L S C .  5 3006A, coupled with the already 
crowded court calendar, will probably require a continuation of 
t he  same evils. The Committee to Implement the Criminal Justice 
Act has recommended2 that when a defendant charged with a 
minor offense. other than a petty offense, waives B trial in the 
district court and appears before the magistrate, he shall again 
advise the defendant of right to counael and appoint counsel for 
him if satisfied that the defendant is financially unable to obtain 
counsel. 

VII. CONCLUSIOS'S AND RECOMMENDATIONS 
Response to the questionnaire has revealed tha t  there is no 

uniformity among the various posts, camps, and stations in deal- 

"' Xouae Hearing8 at 71. 
3. I d .  Thia intention has apparently not been altogether successful. The 

praetiee of downgrading offenses IS ntll! prevalent in mme distncta. See 
RepDFt of the Committee To Implement the Federa! Magistrates Act (1970) 
(wu!sbk from the Administrative Office of the United States Caurtsl. 

I" Id. 
Is' REPORTING OP TXE PRocEEorsOs 0s TXE JCDICIAL CONFEREWCE OF THE 

UNlTED STlTES 3: ( 1 9 1 0 ) .  
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ing with the minc offender. At some insrailations the cooper- 
ation received by tile local command from the U.S. Attorney and 
the local commissioner is outstanding. At others the commander 
IS left with no such assistance and must resort to administrative 
action i n  an attempt to  exercise effective disciplinary measurea. 

\There coweratian exists, under the commissioner system there 
had evolved B working arrangement between the command and 
the commissioner which, in spite af the prohibitions of the Posse 
Comitatus Act and the provisions of 18 U.S.C. 5 205, has prored 
relatively satisfactory. It is hoped that this Same cooperation will 
he found in che magistrate aystem. Of course, no commander or 
Army prosecutor !Ikes to see B felony or misdemeanor "down- 
graded" by the U.S. Attorney ta hiing tha t  offense within the 
jurisdiction of the magistrate. Severtheless, the clogged district 
courts and long delays in prosecution in those courts make this 
the mast expedient manner of disposing of the case. The courts 
~1-111 remain as clogged under that Act as under the commissioner 
system. Who will say that  those felonies and misdemeanors pre- 
viously the subject of a "doongrading" wi!l not continue to he 
relabeled pet@ 01- minor offenses. Under this Act the rationale 
far such action may he the desire to  eliminate the appointment 
of counsel, or an attempt to relieve the district courts of their 
heavy criminal caseload. 

The use of qualified A i m s  officers to prosecute minor of- 
fenses should he balanced by the w e  of qualified Army officers 
a i  defense counsel where there is a mi!itary accused who i s  
charged with committing an offense on the military reservation. 
See Appendix E for proposed amendment to  the Rules. In this 
regard the addition to  Army Regulation KO. 21-40'" proposed 
by The Judge Admcate General's Ad Hoc Committee on Legal 
Services should not be adopted. This proposal would restrict 
military counsel to matteis within the jurisdiction of the Depart- 
ment of the Army and. if adopted, could lead to the prosecution 
of a military member by a qualified Arms officer while denying 
that member legal representation. 

The granting to state authorities of civil and criminal. jurisdic- 
tion through the process of retroceding jurisdiction to them i s  
another means of approaching the problem. This is a laborious 
and cumbersome approach, which necessan1)- requires the ap- 
proval of the state. I t  should be noted that once this process i s  
complete there is no doubt as to Xvhich 1.w to apply. This proce- 
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dure would be in keeping with current '. wlicy'.. of not 

a state Ian. applicable to the federal system 
Another of the means which can be. and w h e r e  gossible 

should he, u t i h e d  is the arailabi!iti of the powers of the Gen- 
eral Serricea Administrator to p ~ e e c r i b e  and enfoice d e 3  relat- 
ing ta certaiii federal property. Care must be takeii when using 
this approach that the rules must be prorninen~li  displayed. A 
better approach would  be for Coi:gress to amend the Act of 1 

S.C. 5 318) to permit the head of a department 
s e s ~  and exeicise authority similar to tha t  of 
ces Administrator, In this regard, some canrid- 

eration should be giren to increasing the penalty for violating 
such rules to cocfarm with the philosophy of the Federal Magis- 
trates Act. 

of the prob.ems relating to traffic offenses 011 

tallation could be aolred bi- the adoption by Con- 
orm Traffic Code which would be applicable to  

federal property and xhich ~vvould provide penalties, to be en- 
forced hv the magistrate, far the violation of this code. This 
would certainly give the local commander the authority he 
urgently needs to combat the traffic offenses. 
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APPENDIX A 

Th:s matenal ~ 8 1  forr.arded m reiponse t o  Lhe qseitionnaile 

REAL ESTATE AND JLRISDICTIOiY AT FORT HOOD 

4. Jurisdiction. 

1. The site for F o i t  Hood (then Camp Hood) WBB selected in 
1941. The original land wv8s acquired essentiallv in three par- 
cels, the first  in 1942 and the other two ("Replacement Center" 
and "Southern Extension") in 1943 . , . . Xine other parce!s of 
land were also obtained by Camp Hood in this period, but they 
are quite small and not contiguous to the main Camp Hood 
area . , . . Camp Hood n a s  formally opened as a military instal- 
lation on 18 Septembei 1942 

2. The land for Camp Hood was acquired by 498 outright 
purchases, one judgment in condemnation, and 6 i  judgments on 
declaration of taking. The original acquisition, inchding the 
169.14 acres comprising the nine non-contiguous parcels noted in 
paragraph A.1., above, coiiaisted of some 160,000 acres of 
land.' 

3. A total of 2,501.49 acres of this original acquisition 
v e r e  subsequently disposed of by Camp Hood prior to the 1960 
cemion of exclusive jurisdiction over For t  Hood by the State of 
Texas .  . . : 

a. 1944,2.30 awes  were revested m the tormer owners. 
b. 1945-14.10 awes  were disposed of bv quit-claim deed. 
e. 1946-717.84 acres mere transferred to FFMC. 
d. 1947-1,766.45 acre3 were transferred to  WAA. This left  

some 157,500 acres remaining as the property of Camp Hood. 
4. Within the main Camp Hood area,  there are seieral small 

pieces of property which \&--ere smarent:y never acquired by the 

' According to  the map . . . [omitted], the three parcels comprising the 
original Camp Hood pmper contained B total  of 169,868 746 acre6 (Rep!aee- 
ment Center - 34,909.62?; Camp Hood - 101,825.060: and So'dThern El- 
tennion - 20,734.0-4). l d d i n g  rho 169.34 S ~ B I  compris:ng pareels 1-12 
, , , (flgure a b i a m d  from acreages I s e d  in Deed Cemon.  6 Bep'.emkr 
IQZO), the total acquiiit.on x a d d  have been 160,038 380 acres On :he ather 
hand, the map , , , mdxates  tha t  the total  acreage of  :he twelve pareels 
>vas 161,87Z.i: B E I ~ J  (161,786.46 aerei in fee simple and 89.81 acres in some 
lesser Inter&). The dineiepaney  isri ring berx-een t h e e  t w o  maps 18 un- 
explained. 
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federal government. In parcels 1 and 2 there are the following 
such areas located in disparate portions of the parce:: 

a. Pleasant Grove Cemetery-2 acres (parcel 1); 
b. Walker Cemeter>--.5 acres (parcel 2 ) :  

e. Private praperty-35.47 acres (parcel 2 ) ;  

d. Private property-33.31 acres (parcel 2 ) ;  

e. Prisare property-4.34 acres (parcel 2 ) .  

I t  is possible that these pieces of land hare since been acquired 
by the federal government through the iirocess of adrerse POS- 
session (1943-1968) On the other hand, it 1s doubtfu! that  Fort 
Hood's prescriptive use of this propert? has satisfied the requile- 
rnent of "adversity," for it has consistently been recognized tha t  
this land is not ovned by Fort Hood.' 

6 ,  In parcel 3 there are also Several small pieces of unacquired 
gropertv: three cemeteries of undeteimined acreage. . . . There 
is a higher degree of likelihood that this propert). has been ac- 
quired by the federal porernment through adverse ~iossession, 
but this is 8150 not free of doubt.' 

6. Also never acquired by the federal government and lying 
vithin the oliginal Camp Hood area are 

a .  The land or right of way af the Gulf, Colorado and 
Santa Fe Railway: 

. : 



b. The land or right of way of Texas State Highway 
$. 190;' 

c .  The land or right of way of Texas State Highway = 36. 
No pretensions have ever been made that  these parcel8 are  o w e d  
by the federal government and, therefore, the federal gorernment 
clearly has no proprietarial interests in this land. 

I. On 17 January 1947 a request was made by Dlajor General 
L. S. Hobbs, CG, Camp Hood, to  acauire exclusive legislative 
jurisdiction over Camp Hood.' On 15 Apri! 1950, Camp Hood 
was made a permanent station 8s Fort Hood, and, on  6 
September 1950, the State of Texas ceded exclusive legislative 
jurisdiction' over 151,588,023 acres of land comprising Camp 
Hood proper and the nine nm-contiguous parcels of land men- 
tioned in paragraph A.l . ,  above: 

8. The Deed of Cession specifically excluded the land described 
in paragraph A.4., above. Therefore, even if, 8s suggested abase, 
the federal government has acquired ownership of this land by 
adverse possession, it has no legislative jurisdiction over it. On 
the other hand, the land described in paragraph A.5. ,  above, %.as 
included in the Deed of Cession. Conseguently, ei.en if the fed- 
eral government has not acquired this land by adverse possession, 
it still possesses exclusive legislative jurisdiction over it. 

s Note tha t  the map a t  lnelarure 1 [omitted] reflects B l a a t i o n  of Texas 
State H.ghivay = 190 d.fferenr from tha t  reflected in Ine lo iure~  2 and 2A 
[both omitted] and, in fact .  d-fferenr from :u actual presenr location. In 
elmure 2, howeier,  exp1a.m this discrepancy by .Ilustrat.ng tha t  the high 
way VBQ at aome t.me relocated to .fa present lo~a t ion .  This leaves unex 
plamed how the land over which old 19D passed was aeqared  and h o x  th 
land aver which n m  190 parses failed t o  be aequ red. Either Inclosure 1 
[omitted] .s incorreer and the  highxay had been relocated pr.0 
aequi i i f ion~ or  the highway v a s  ieloeated after the 1949 w q  
subsequent to such event, an exchange of properties was made 
Hood and the State of Texas. 
' Latter retained in f:les of 0ff:ce of the SJA,  I11 Corps, Fort Hood. 
' I copy of the Deed of Cession is retained in the Offlee af the SJA, 

I11 Carps. For t  Hood. 
1 This figUre does not conform ta what either of the figvrei  noted ~n 

foofnote I, above, m i n u  the acreage dirposed of prior t o  the Deed of Ces- 
%ion (see paragraph 1.3, .mfro), would ndicats ahould hare  been the amount 
of land over which excluiire jvrindiction was ceded , , , . A g a m  the dis- 

a flgure . . . [uhich] is much c l m r  to the f ig i re  fovnd in ;he Deed of 
Cession and the , , . discrepancy LQ probably explained by the fac t  tha t  the 
figvres m Indosum 2A are apparently rounded off.  
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9. Furthermore, the Deed of Cession did not include the land 
occupied by Texas State Highways z 190 and = 36 and the Gulf, 
Colorado and Santa Fe Railir.ay.' Therefore, since the federa.! gar- 
ernment also does not o u n  this land, it has neither legislatire 
jurisdiction over nor proprietarial Interests in any of this prop- 
erty, 

10. The only exception t o  the cession of exclusive jurisdiction 
is the reter-tion by the State of Texas of its right to serre proc- 

d civil, anrwheie within rhe reservation. The ces- 
ction itself is unlimited ''as long as the aame 

remains the property of the Cnited States of America." 
11. Since the cession of iurisdiction in 1950, the Department 

of the Army, acting through the Secretary of Health, Education 
and Xelfare, on l i  March 1966, has conve)-ed 1038 acres on 
the south side of Texas State Highway = 190 to the Central 
Texas Union Junior College District. Ki!leen, Texas . . . . This 
act also automatically ietroceded legis'atire jurisdiction over the 
land to the State of Texas. The deed ta the college gave the col- 
lege a fee simple subject to a right of entry for condition 
broken, the conditions being that: 

&. The property must be used far educational purposes for 
the next 20 years. 

b The grantee may not sell, mortgage or otherwise encum- 
ber it within the next 20 gears without the written permission 
of the Secretary of H E W  

c N o  person ahail he excluded from the college's facilities 
on the grounds of race, color or national origin. 
The right of entry relating to the first  tXG-0 conditions i s  extin- 
guished 21 years from the date of conreyance (17 March 1987), 
but there is no termination period for the right relating to  the 
third condition.' 

12. There is gresent:y contemplated a conveyance of three 
more  arce el^ of land t o  the Centra! Texas Union Junior Col- 
lege,  . .: 

owned hy CTC: 

owned by CTC; 
* The t w o  h.ghwag% are not included by virtue of their being omitted 

from the perimeter descriptions of the various pareels of land which border 
on them. The railway. on :he other hand, was ipsifieally excluded by the 
term$ of the Deed 

a .  42.25 acres on the western edge of the present land 

b. 34.23 acre8 on the eastern edge of the present land 

m- ' [fmtnores omitted]. 
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c. 687.33 acres lying between the north edge of Texas State 
Highway T 190 and the south edge of the Gulf, Colorado and 
Santa Fe  Rail,%--ay. 
This transfer, if done, Kill probably be accomp!ished in the same 
manner as the prior conveyance i<-ith the exception that the land 
north of Texas State Highway = 190 will carry the additional 
condition that i t  be used exclusively for agricultural research 

13 In 1956 parcels 5-12 . . . (see para. 8.1, above), were 
conveyed t o  the Bell County XTater Control and Improvement 
District Kumber 1, with a canseguent retrocession of legislative 
jurisdiction to the State of Texas ' These parcels originally con- 
tained a number of water \veils and a va te r  filtration plant 
which w r e  uti3zed to supply water far Fort  Hood and are no 
longer cecessaly. 

14. On 10 l lay  1968, 14 2 acres of parcel 4 . . . were sold to 
the Bell Counts TTater Coctrol and Improvement District Num- 
ber 1, Texas, again with a consequent retrocession of legislative 
jurisdiction to the State of Texas." The remainder of the parcel 
is a sewage disposal plant and i s  still aumed by Fort Hood. 

16. On 10 December 1948, an additional 1,666 acres (includ- 
ing 252 acres comprising the so-called "Uanhattan District"), lo- 
cated in what is n o n  the southwest corner of Killeen Base, w . ~  
acquired by the Armed Forces Special Weapons Project, Depart- 
ment of Defense . . . ." The manner of acquisition (purchase or 
condemnation) is unknown. On 4 August 1951, this land was 
transferred from the Department of Defense to Fort  Hood, De- 
partment of the Army." Inclosure 3 indicates that  one small piece 
of land included in this parcel was never acquired by the federal 
government. This presently belongs to an individual named 
Mashbarn x h o  maintains his pri.ate residence thereon." 

16. In 1954, 49,678.72 acres of land lying east of the hound- 
a r k s  (then) of Fort  Hood were acquired in two parcels, one 
lying north of Cox%-house Creek and one lying south thereof , . . 
This land wm acouired by purchase and judgment an declaration 
of taking.'& Also acquired a t  this time were approximately 4,500 

' See Real E s w e  Domment 4785, d a d  10 December 1948, noted in 
files of the Directorate of E n g m e r ~ n g ,  Fort Hood. and sn op:nmn, dared 
16 December 1966, rendered by the District Engineers, Fort Worth, Texaa, 
a copy of wh:eh i s  mrained in the f.les of the Offlee of the M A ,  I11 C o r p s ,  
Fort Hood. 

" [Authar:tiei elred ~n note 12, aapra.1 
* Information on:ained in the files of the Poet Engineer, Billeen &?e. 
a See letter from Ass.sfant District Engineer, Fan U'orih, Carps of  

Eng:neen. to C G .  Fort Hood, dated 28 February 1966, retained m the filer 
of the Office of Le SJA,  I11 Corps, Fort Hood. 
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acres of land in the northvest corner of the post . . . . The man- 
ner of this acquisition (purchase, condemnation, etc.) is unknown. 

17. A request for the acquisition of e x c h s ~ ~ e  jurisdiction by 
the federal government OWY the land described in paragraphs 
A.15. and A.16., above, was first  made on 24 June 1956. This 
request was finally denied in 1969 by the Deputy Chief of Staff 
for Logistics, DA." The result 1s that  the federal goi-ernment 
presently exercises no legislative jurisdiction over these four 
parcels of land acquired by Fort  Hood since the Deed of Cession 
in 1950. (Opinion of The Judge Advocate General, JAGR 
1962/2363.) 

18. On 19 July 1956, U.S. d r m y  Corps of Engineers granted 
to Fort  Hood a use permit for 9,260 acres of land and water 
in the Belton Reservoir Project . . . for five years beginning 15  
July 1965.' The land for the project \%-as acquired in 1964 by 
the federal government pursuant to Public Law 526,  Chapter 
695, 79th Congress, 24 Jul? 1926, 60 Stat. 619. The jurisdictional 
status of this land is not clear, but there is nothing in the files 
of this office t o  indicate that the federal government, through 
the U.S. A m y  Corps of Engineers, has anything other Than 
merely a proprietarial interest in the area." 

19. The use  permit was receued on 15 July 1960 and again 
s present term extends to  14 July 1970. The 
permit are essentially as fallow: 

a. Area _i 1 (3,180 acres) extending from the east boundary 
of the reserration to O W  Creek-may be used f a r  military train- 
ing purposes, except that  the general public must be permitted 
access for recreational IXII'~OSBB withii the 200 foot atrip of !and 
extending west from the m t e r ' s  edge. 

b. .keas  = 2 and = 3 (6,080 acres) consisting of the west- 
ern a m  of the reservoir and the eastern a rm of Cowhouse 
Creek-may be used for military training purposes and, above 
elevation 569 feet, for military recreational purposes, but, except 
for 110 acres in the nesternmost portion, the general public must 
be permitted access f a r  recreational purposes to  the land and 
water area lying below elevation 605 feet. 

Fort  Hood does maintain recreational facilities in this area and 
the Military Police do patrol it. State and local civilian authori- 
ties also mairtain law enforcement capabilities (especially in re- 

,' A eapy of the request IS retained n rhe files of the Office of the SJA. 
111 Carpi,  For t  Hood, and m e n t m  of the denhi of the request 1s made ~n 
several pmei of correspondenee loeated in those flier. 

"-= [footnoren omitted] 

1u1 



lation to the Texas fish and game laws) in the a r e a  Finally, 
the Secretary of the Army has issued regulations concerning the 
public use of the reserroir area (TiV.e 36, Chapter 111, Pa r t  311) 
pursuant to See. 4, 68 Stat. 889: 16 U.S.C. 460d, as amended by 
the Flood Control Act of 1964 (68 Stat. 889): 16 U.S.C. 460d, 
as amended by the Flood Control Act  of 1954 (68 Stat. 1266).' 

20. On '29 October 1953, FVSA w&s granted a permit by the 
Board of Water Engineers, State of Texas, for 10,000 acre-feet 
of annual water storage space in  the Belton Reservoir for use 
by Fort  Hood." Pursuant to Public Law 780, 83d Congress, 3 
September 1954 (68 Stat. 1259), this a a s  increased to  12,000 
acre-feet on 27 October 1954." These permits presently provide 
the  E O U I ~ C ~  of the water supply for moat of Fort  Hood." 

21. The files of the Directorate of Engineering, Fort  Hood, 
document many other interests in land nhich Fort Hood has ac- 
quired, but which are not sufficiently significant to  detail here, 
for example: 

a. A perpetual easement from the City of Kiileen, Texas, 
dated 16 June 1967, to construct and maintain a water main 
through portions af the city: 

b. .4 perpetual easement from the Gulf, Colorado and Santa 
Fe Railway Company, dated 18 )larch ,1947, to construct and 
maintain a gas pipeline under its right of way; 

e. A one-year aircraft clearance easement from Robert L. 
Bigham, commencing 1 July 1968, over 6.48 acres near the LVOR 
site, Tract 100-1. 

22. Fort  Hood has granted a number of partial interests in its 
property to other parties throughout the years. The most signifi- 
cant of these is a 50-year use permit, dated 7 October 1953, for 
8,869.37 acre8 of land south af Texas State Highnay * 190" 

* By emtract DA-ll-443-ng-4801, dated 24 February 19'56, and eon- 
traet DA-ll-093-AIV-1146. dated 26 September 1 9 6  with supplemental 
agreements 14, the Department of the Army granted a 60-year lease to 
the Bell County U'arer Control and Improvement District No. 1, pursuant 
to Act of Congrebs, 5 August 1917 (61 Stat. 7 1 4 ;  10 U.S.C. 1270), over 
property awned by and permitted t o  Fort Hood to be used BQ vatm treat- 
ment facilities and tranimiJsion faeilitiei for the handling of the rster bo 
wh eh Fcr: Hcod is  entitled from the Beltcn Reieruoir. (Leases are retained 
in the files of the Office of the S A ,  I11 Corps, Fort H 4 . l  The perimeter 
of sueh property is not aseertlinable from the leases because they only give 
B tract by tmet deaeriptmn; ne maps are apparently available at Fort Hood. 
" Copy of the permit IS retained in the files of the Diredorate of Enpi- 

neenng, Fort Hood. The land area. eorered by this permit ha8 been ~ l c r e d  
~everal timen since the exmutian of the b s i i a  permit in 1 9 s .  The mast r e  
Oent change, bringing the figure to 8,869.37 acres, 1s contained in Amend- 
ment No. 4, dated 8 December 1966. 
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from Fort  Hood to Killeen Base (now under the jurisdiction of 
Field Command, DASA, Sandia Base, Albuquerque, S e n  
Mexico) . . . . Killeen Base also holds a ;-year permit from Fort 
Hood, commencing 1 August 1968, far the use of 18.61 acres for 
housing . . . and a 6-year permit, commencing 16 April 1964, 
for the use of 4.9 acres for an underground aignal cable . . ." 

2 3 .  On 18 Januarjz 1952, Fort  Hood leased a p a r d  of land 
near the cantonment area (then) for 7 ;  years to Walker Viliage, 
Inc., a private Delaa.are corporation. This was for the construc- 
tion of Yherry housing under the authority of the act of August 
5,  1947 (10 U.S.C. 1270) and Title VI11 of the National Act, as 
amended ( 1 2  C.S.C. 1748-172811). On 1 February 1958, how- 
ever, the leasehold interest was reacquired by Fort  Hood through 
a declaration of taking pursuant to Public Law 1020, 84th Con- 
gress.' 

24. Several other leases such as that described in paragraph 
A 2 3  above, are still in effect a t  Fort  Hood." These, however, re- 
late to the construction of Capehart Housing (as opposed to 
Wherry Housing) pursuant to Section 805 of the National Hous- 
ing Act 8s amended by Section 401 of the Housing Amendments 
of 1966 (69 Stat  631): 

a .  Chaffee Village 
(1) 55 year lease af Mortgage Area 3A and 3B (1968) to 

Fort  Hood Housing Carp No. 3, Delaivare, . , . commencing 10 
October 1958; 

( 2 )  55 year lease of llortpage Area 4 (1968) to Fort  
Hood Hausing Corp. No. 4 Delaware, . . , commencing 10  Octn- 
ber 1958; 

( 3 )  65 pear >ease of Mortgage Area EA and 5B (19583 
to Fort  Hood Housing Corp. No. 5 ,  Delaware, . . . commencing 
10 October 1958. 

b. Old Wainvripht Heights 
(1) 55 year lease of hlortgage Area 1A (1958) to Fort  

Hood Housing Corp. No, 1, Delau-are, . . . commencing 10 Octo- 
ber 1958; 

(2) 56 rear lease of Mortgage .%rea 2 (19EU) to Fort  
Hood Housing Carp So. 2.  Delaware, , . commencing 10 
October 1968 

c. S e a  Wainwigh t  Heights-% year lease of Mortgage 
Area I D  (1958) to Fort  Hood Housing Cor]]. KO. 1, Delau-are, 
, , . commencing 10 October 1958. 

d. Xontague Village-65 year lease of 32.06 acres to Kilray 
Housing, Inc., Delavare. commencing 19 December 196€ (pa r t  

:> .. [faatnote. omitted1 
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of this land is included in the permit for housing to  Killeen 
Base (see para. a 22, above). 

e. Patton Park 
(1) 55 sear  lease of Mortgage Area lB ,  lC, and 1E 

(1968) to Fort Hood Housing Corp. No. 1, Delaware, , , eom- 
mencing 10 October 1958; 

(2) 55 sear  lease of llortgage Area 1 (1960) to  Fort 
Hood Housing Corp. No. 6, Delaware, . . . commencing 15 
September 1960. 

f .  Pershing Park 
(1) 56 year lease af Mortgage Area 2 (1960) to Fort  

Hood Housing Corp. KO. 7 ,  Delaware, . . . commencing 15 
September 1960; 

(2) 55 year lease of Mortgage Area 3 (1960) to Fort  
Hood Housina Coro. No. 8. Delaaare. , . . commencinp 15 Sew - .  
tember 1960:- 

(3) 55 year lease of Mortgage Area 4 (1960) to Fort  
Hood Housing Corp. No. 9, Delaware, , . . commencing 15 
September 1960; 

(4) 65 year lease of Mortgage Area 5 (1960) to Fort 
Hoad Housing Corp. No. 10, Delaware, . . . commencing 15 
September 1960. 

None of these leases involve a retmeeszion of legislative 
jurisdiction to  the State of Texas. 
25, On 16 December 1948, the Secretaw of the AEmy granted 

to the State of Texas as easement of 22 feet by 3.7 miles for the 
expansion of Texas State Highway $ 36 ES it  runs from 18th 
Street, North Fort Hood, to the eastern boundary of the resewa- 
tion , , . .? The easement was apparently granted in perpetuity, 
subject to a sight of entry for condition broken, the conditions 
being: 

a. That there be no abandonment: 
b. That there be no nonuse for two consecutive years. 

Furthermore, on 30 June 1969, a drainage easement w . s  granted 
to the State of Texas adjacent to the other end of Texas State 
Highwas _i 36 extending t o  the weatern boundary of North Fort  
Hood , , .- Similar easements for drainage, videning and relo- 
cation exist for Texas State Highm.y 190 and Texas Farm to 
nlarket Roads I 184 and 440." 

26. Presently, the granting of an easement to the State of 
Texas over 343 acres is contemplated for the relocation and 
videning of Texas State Hi,shway 3 190 . . . . The purpo~e  of the 
project is the conversion of the highxay into one which qualifies 
for  the Interstate Highaay System. If the conveyance is accom- 
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plished, it will be accompanied by a retrocession of legislative 
jurisdiction over the right of way," which is not the case with the 
easements described in para. A.26, above. 

27. On 13 March 1964, Fort  Hood granted to the Central 
Texas Cattlemen's Association, a Texas corporation composed of 
former owners of Fort Hood land, a 5-year grazing lease for 
11@,@00 acres of land on Fort  Hood north of the Gulf, Colorado 
and Santa Fe Ralinay." On 27 December 1 9 Z ,  a supplemental 
agreement was signed adding the 66,200 acres of iand around 
the Belton Reservoir which Fort  Hood had acquired outright 
(See para. A.16., above) and the !and it had ieaaed from the 
U S  Arm? Corps of Engineers (see para. A.18., above).' Then, 
on 16 February 1957, a second supplemental agreement was 
signed adding 2,000 acres lying north of Texas State Highway 

36." This lease was renewed on  13 .\larch 1969 and again on 
13 JIarch 1964 (Contract D.A41443-eng-i488) .- It presently 
covers 166,450 acre8 of land, including 6,930 acres under use 
permit in the Belton Reservoir Project . . . . Basically, the lease 
provides that the Association may graze its cattle in exchange 
for limiting the cattle population, policing the reservation of un- 
authorized livestock, and constructing and maintaining boundary 
fences. KO retrocession of jurisdiction is involved. 

28. There are four other similar grazing leases outstanding re- 
lating to resemation property:' 

a .  Contract D.4CA63-1-68-0261-for 5 years, commencing 
1 February 1968, t o  J. Patrick Hencerling, for the 930 acres of 
land between the north edge of Texas State Highnay = 190 and 
the south edge of the Gulf, Colorado and Santa Fe Railway . , . : 

b. Contract DA-41443-eng-8224-for 6 years, commencing 
16 August 1966, to the Bell Cattie Company, for 7,700 acres in 
the southern t ip of the reservation, located below the Gray Army 
Airfield. .  .; 

c. Contract DA-41-443~eng-8528-for 5 years, commencing 
5 February 1966, to H. A. Davidson, for 35.85 acres north of 
the Leon River in North Fort  Hood . . .; 

d. Contract D.4CA63-1-67-0284-for 5 years commencing 
20 February 1967 to Roy Evetts far 24.0 acres in North Fort  
Hood north of Texas State Highway li 36 . , . . 

29. This office possesses correspandence dated 16 J u l y  1954 
from For t  Hood to the Commanding General, Fourth United 
States Army, recommending approval of a request by a Mr. Pat 
Baugh for B formal easement over a 50 f w t  strip of iand which 
he had been prescriptively using for the past 15 years. There is 
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no indication of the location of this land or  of the result of 
the recommendation. On the other hand, the Post Engineer, Kil- 
leen Base, indicates that there is an easement outstanding to a 
hlr. Xashburn leading to the piece of private property in the 
southwest corner of Killeen Base described in paragraph A.l5., 
above. (This may be the easement discussed in t h e  15 July 1954 
correspondence.) 

80. A f e n  of the declarations of taking for the property ac- 
quired in 1954 in the Belton Lake area have been examined and 
they state that  land was taken subject to all existing easements 
for highways, pipelines, e t c  This indicates that  much of the 
land comprising Fort Hood is probably subject to various types 
of easements and other lesser corporeal rights which existed at 
the time of the respective parcels' acquisition. 

31. At various times, limited permits have been granted to indi- 
viduals to enter the reservation and conduct archeological and 
geologcal research . . . . 
32. A number of other limited easements are  recorded in the 

files of the Diredorate of Engineering, Fort  Hood, but are not 
significant enough to  detail here, for example: 

a. A 20-year lease over S 3  acres in the cantonment area to  
the Fort Hood A'ational Bank, commencing 21 June 1965; 

b. A b y e a r  permit over 1,640 acres in west central Fort  
Hood (DZ Antelope) and extreme south Fort  Hood (DZ May- 
berry) to the Department of the Air Porce for  drop zones, com- 
mencing 1 August 1965: 

c. A 5-year lease over 16 acres in extreme North Port  H w d  
to the Heart O'Texas Boy Scout Council, commencing 1 May 
1966. 

33. Finally, Fort  Hood maintains operational and accountabil- 
ity control over a number of other interests in land located in 
the FUSA area, but which are  not contiguous or integral to  
Fort  Hood. The files of the Directorate of Engineering, Fort  
Hood, document all these interests, among which are: 

a. A perpetual license from the City of Duncanville, Texas, 
to install and maintain a VHF Tower Antenna Cable a t  the 
Duncanville S i k e  Site DF-30, dated 14 September 1961: 

b. A one-gear lease from Airhaven, Isc., Dallas, Texas, over 
300 square feet of office space, 2,000 square feet of hangar space, 
and 6,000 square feet of ramp and tie-down space a t  the Red- 
bird Airport, Dallas, Texas, commencing 1 July 1968. 





APPENDiX B 

Offensen under the Federal Mapiseatea Act prepared f o r  the 
Senate Submmmittee M hpronements in Judicial Machinery by 
the Library of Cangress, Lesislative Merenee Service (Cmver S. 
WIYiams, Legislative Attorney, American Law Division, &vch 4, 
1965; revised by E .  Jeremy Hutton, American Law Divirion, July 
22, 1966). Uared in Healings before the Svbcmnmibtee on the Ju. 
dieiary United Stales Senate, 89th Conglesn, 2d Se~Gion at 299406. 

2 U.S.C. 5 192: ([Congress] Refusal of witnesses to testify 
or produce papers). 

2 U.S.C. 5 262: ([Federal Corrupt Practices] General pen- 
alties for  violations). 

6 U.S.C. 5 60: (Disposition of moneys accruing from lapsed 
salariea or unused appropriations for salaries). 

I U.S.C. 5 60: ([Cotton standards] Penalties far  violations). 
I .  U.S.C. 5 85: ([Grain standards] Penalties for violations). 
I U.S.C. P 86: ([Department of Agriculture] Penalty for 

interference with execution of official duties), 
7 U.S.C. 5 135f(a) ,  (b ) :  ([Insecticides] Penalties ( for  vi+ 

laticms)). 
I U.S.C. 5 150gg: ([Plant Pests] Penalty [violations and 

altering and defacing documents] ). 
I U.S.C. 5 163: ([Nursery stock and other plants and plant 

products] Violations: forgery, alterations, etc., of certificates; 
punishment, proof of violations by common carr ier) ,  

I U.S.C. 5 20 l (h ) :  ([Stockyards and Stockyard Dealers] 
Schedule of rates; filing and exhibition; change in rates; suspen- 
sion; penalties). 

8 282: ([Honeybees] Punishment for  unlawful im- 
portation). 

I U.S.C. 6 412: ([Cotton Statistics and Estimates] Informa- 
tion furnished of confidential character; penalty for divulging in- 
formation) 

7 U.S.C. $ 473: ([Cotton Statistics and Estimates] Persons 
required to furnish information; request; failure to  furnish: false 
information). 

I U.S.C. 5 413c-2: ([Cotton Statistics and Estimates] Of- 
fenses in relation to sampling of cotton for dassification). 

I U.S.C. 8 503: ([Tobacco Statistics] Reports necessity: by 
whom made, penalties). 

7 U.S.C. 5 611k: ([Tobacco control1 penalties). 
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7 U.S.C. D 620: (Falsely ascribing deductions or charges to  
taxes: penalty) 

7 U.S.C. 953: ([Peanot Statistics] Reports; by whom made; 
penalties), 

7 U.S.C. 0 1156: ([Excise taxes with respect to sugar] Duty 
to furnish information; penalty). 

7 U.S.C. B 1696: ([Foreign Commerce] Penalties [As ap- 
plied to first violation only; penalty of up to $2,000, thereafter]). 

7 U.S.C. D 1642(c): ([Stabilization of International Wheat 
Market] Penalty for violation). 

8 U.S.C. Q 339: (Contracting to supply cooly iabor). 
8 U.S.C. B 1284(a): (Control of alien crewman-Penalties for 

8 U.S.C. B 1286: (Discharge of alien crewman; penalties). 
8 U.S.C. B 1306(a): ([Aliens] Willful failure to register). 
8 U.S.C. 6 1306(c): ([Aliens] Fraudulent statements). 
8 U.S.C. 0 1321: ([Aliens] Prevention of unauthorized Isnd- 

8 U.S.C. B 1323: (Unlanful bringing of aliens into US.). 
13 U.S.C. Q 221(b):  ([Census] refusal or neglect to answer 

questions; false ansners) .  
13  U.S.C. D 222: ([Census] Giving suggestions or infarma- 

tion with intent to cause inaccurate enumeration of population). 
13 U.S.C. 8 224: ([Census] Failure to  answer questions af-  

fecting companies, businesses, religious bodies, and other organi- 
zations, false mswers;  [As applied oniy to failure to answer: will- 
fully false answer has fine of UP to $10,0001). 

1 4  U.S.C. B 633: (Penalty for unauthorized use of words 
“Coast Guard”). 

15 U.S.C. 5 78u: ([Securities and Exchange] Investigations; 
injunctions a n d  prosecution of offenses). 

15 U.S.C. 6 79r (d ) :  ([Public Utility Holding Comp.1 . . . 
Penalty for  refusal to testify). 

15 U.S.C. 80b: ([Investment Advisers] investigations, etc., 
penalties) 

15 U.S.C Q 1212: ([Household Refrigerators] violations: mis- 
demeanor; penalties). 

15 U.S.C. 8 1233: ([Disclosure of Automobile Information1 
Violations and penalties). 

15 U.S.C. 8 1302: ([Brake Fluid Regulation] Prohibited 
Acts: penalties). 

15 O.S.C 5 1322: ([Seat Belt Regulations] Prohibited Acts; 
penalties). 
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16 U.S.C. 5 146: ([Wind Cave National Park] Offenses). 
16 U.S.C. 5 413: ([Xational Military Parks] Offenses relat- 

ing to structures and vegetation). 
16 U.S.C. 5 666a: ([Game, fur-bearing animals and fish] 

penalties). 
16 U.S.C. 8 V 2 e :  ([Northern Pacific Hslibut Act of 19371 

penalties and forfeitures). 
16 U.S.C. 5 776c: ([Sockeye or Pink Salmon Fishing] 

penalties and forfeitures). 
16 U.S.C. 8 957(e): ([Tuna conventions] violations: fines 

and forfeitures [as applied only to first violations: $5,000 penalty 
for subsequent violations] 1. 

17 U.S.C. 5 18: ([Copyright] Making false affidavit). 
17 U.S.C. 5 104: ([Copyright] Willful infringement for  

18 U.S.C. 5 3: (Accessow after the fact [depends on crime 

18 U.S.C. 5 35(a) :  (Aircraft and Motor Vehicles-importing 

18 U.S.C. 8 210: (Offer to procure appointive public office). 
18 U.S.C. 5 211: (Acceptance or solicitation to obtain ap- 

18 U.S.C. 5 217: (Acceptance of eansi,deration for adjust- 

18 U.S.C. 5 242: (Deprivation of rights under color of law). 
18 U.S.C. 5 288: (False claims for postal losses [for claims 

$100 or aver]). 
18 U.S.C. 5 291: (Purchase of claims for fees by court of- 

ficials). 
18 U.S.C. 5 371: (Conspiracy to commit offense or to de- 

fraud US.) [if the offense, the commission of which is the 
objed of the conspiracy, is a misdemeanor, otherwise, maximum 
fine may be as much as $10,0001. 

profit). 

involved]). 

or conveying false infomation) .  

pointive public office). 

ment of farm indebtedness). 

18 U.S.C. 5 402: (Contempts constituting crimes). 
18 U.S.C. 5 436: (U.S. employee making contrads in excess 

of specific appropriation). 
18 U.S.C. 5 438: (Whoever receives money contrary +.a 26 

U.S.C. 5 81, 82, for Indian contracts generally). 
18 U.S.C. 5 441: ([Illegal acts, etc.1 relating to  Postal SUP- 

ply contracts). 
18 U.S.C. 6 442: ([l!legsl interest in] Printing contracts). 
18 U.S.C. 5 480: (Possessing counterfeit foreign obligations 

or securities), 
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18 U.S.C. § 483: (Uttering counterfeit foreign banknotes). 
18 U.S.C. 5 491: (Tokens or paper used as money). 
18 U.S.C. 6 492: ([Custody or control1 Forfeiture of counter- 

feit paraphernalia). 
18 U.S.C. 6 594: (Intimidation of voters). 
18 U.S.C. I 595: (Interference bv administrative emulovees . .  

of Federal, St&, or territorisl Go&menb). 
18 U.S.C. 6 596: (Polling armed forces). 
18 U.S.C. 8 597: ([Offers or makes] expenditures to in- 

fluence voting). 
18 U.S.C. 8 598: ([Elections] coercion by means of relief 

appropriations) [But if violation willful, penalty up to $10,000, 
with a s  much a s  2 years imprisonment]. 

18 U.S.C. g 699: (Promise of appointment by candidate [for 
elective office1 [if not willful1) 

18 U.S.C. g 600: (Promise of employment or other benefit 
for  political activity). 

f i t  for Dolitical activitv). 
18 U.S.C. 5 601: (Deprivation of employment or other bene- 

18 U.S.C. 8 604: (Solicitation from persons on relief [for 

18 U.S.C. 8 605: (Disclosure of names of persons on relief). 
18 U.S.C. 8 612: (Public or distribution of political s t a t e  

political activity] ) , 

ments [without eertain information]). 

property, or records (if not in excess of $100)). 

fo r  publicmoney [if does not exceed 51001). 

thorized deposit of public money [if not in excess of $1001). 

[if amount does not exceed $1001). 

registry moneys [if amount does not exceed $1001). 

court officer [if amount does not exceed $1001) 

misusing public funds [if  amount does not exceed $1001). 

posit moneys [if amount does not exceed $1001). 

safeguard deposits [if amount does not exceed $1001 1. 

payment [if amount does not exceed $1001 ). 

1so 

18 U.S.C. 6 641: ([Embezzlement, etc.] Public money. 

18 U.S.C. 8 643: ([Embezzlement] Accounting generally 

18 U.S.C. 644:  ([Embezzlement] Banker receiving unau- 

18 U.S.C. 8 645: ([Embezzlement] Court officers generally 

18 U.S.C 8 646: ([Embezzlement] Court officers depositing 

18 U.S.C. 8 647: ([Embezzlement] Rweiving loan from 

18 U.S.C. 6 648: ([Embezzlement] Custodians, generally, 

18 U.S.C. 8 649: ([Embezzlement] Custodians failing to de- 

18 U.S.C. 8 650: ([Embezzlement] Depositories failing to 

18 U S.C. 8 651: (Disbursing officer falsely certifying full 



18 U.S.C. 5 662: (Disbursing officer paying lesser in lieu 
of lawful amount lif amount does not exceed $1001). 

18 U S C .  5 653: (Disbursing officer misusing~ public fund 

18 U.5.C 5 664: (Officer or employee of U.S. converting 

18 U.S.C. 5 655: (Theft by bank examiner [if amount does 

18 U.S.C. 5 656:  (Theft, embezzlement, or  misapplication by 

[if amount does not exceed $1001). 

property of another [if does not exceed $1001). 

not exceed $1001 ). 

bank officer or  emDlovee lif amount does not exceed $1001). 
18 U.S.C. 5 667: ~([Embezzlementl Lending, credit, and in- 

surance institutions [if amount dm not exceed $1001 ) ,  
18 U.S.C. 8 658: ([Fraud, etc.] Property mortgaged or 

pledged to farm credit agencies [if amount does not exceed 
$1001). 

18 U.S.C. 5 659: ([Embezzlement, etc.] Interstate or foreign 
baggage express or freight [if amount d w s  not exceed $1001). 

18 U.S.C. 5 661: ([Steals, etc., personal property of another1 
vi thin special maritime and territorial jurisdiction [if value d c e  
not exceed $1001 ) 

18 U.S.C. 5 662: (Receiving stolen property within s p e d  
maritime and territorial jurisdiction [if property does not exceed 
81001). 

18 U.S.C. 5 709: (False advertising or misuse of names to 
indicate Federal agency). 

private deteetive agencies to indicate Federal Agency). 

institution or officer [if held on misdemeanor]). 

from Federal officers [if held on charge of misdemeanor]). 

18 U.5.C 5 712:  (Misuse of names by collecting agencies or 

18 U.S.C. 5 751: ( a ) ,  ( b  )([Escape] Prisoners in c u h d y  of 

18 U.S.C.’ 5 752:  ( a ) ,  (b) (Instigating or assisting escape 

18 U.S.C. 5 754:  (Rescue of body of executed offender). 
18 U.S.C. 5 755: (Officer [negligently] permitting escape). 
18 U.S.C. 5 756: ([Aids or entices escape of] Internee of 

belligerent nation). 
18 U.S.C. 5 795: (Photographing and &etching defense in- 

stallations). 
18 U.S.C. 5 796: (Use of aircraft  fo r  photographing defense 

installations). 
18 U.S.C. 5 797:  (Publication end sale of photographs of 

defense installatiow). 
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18 U.S.C. 6 832: (Transportation of explosives, radiaactive 
materials, etroiogic agentr, and other dangerous articles [if no 
death or bodily injury]). 

18 U S.C. $ 833: ([Uniau.fulI Harking of packages contain- 
ing explosive and dangerous articles [if no death or bodily 
injury] ). 

18 U.S.C. g 834: ([Vioiiltion of] Regulations by ICC [re- 
lating to explosives, etc., if no death or bodily injury resui ts l ) .  

18 U.S.C. 8 836: (Transportation of fireworks into State pro- 
hibiting sale or use). 

18 U.S.C. 8 831: (Explmives; illegal use or possession; and 
threat or false information concerning at tempk to damage or de. 
stroy real or per8one.l property by fire or exPloSiveS [if no Per- 
sonal injury]). 

18 U.S.C. 8 872: (Extortion by officers or employees of U.S. 
[if amount does not exceed $1001). 

18 U.S.C. S. 961: ([Aids, etc.] Strengthening armed vessel 
of foreign nation) 

18 U.S.C. g 1003: ([Fraudulent, etc.] Demands against the 
U S  [if amount does not exceed $1001). 

18 U.S.C. 8 1009: (Rumors regarding Federal Savings and 
Loan Insurance Corporation), 

18 L X  C. S. 1012: ([False, etc.] Public Housing Adminis- 
tration transactions). 

18 U.S.C. g 1013: ([False, etc.] Farm loan bonds and credit 
bank debentures) 

018: ([Faiae statement, etc.] Official certifi- 

18 U.S.C. 6 1025: (False pretenses on high seas and other 

18 U.S.C. 8 1026: ([False statement, etc.] Compromise, ad- 

18 U.S.C. 6 1083: ([Gambling] Transportation between 

18 U.S.C. g 1164: ([First offense] Intoxicants dispensed in 

18 U.S.C. 8 1163: (Embezzlement and theft f m m  Indian 

18 U.S.C. $ 1262: (Transportation [liquor, e k . 1  into State 

18 U.S.C. 5 1263: ([Misrepresented, etc.] marks and labels 

18 U.S.C. 8 1264: ([Uniitwfui] Delivery to consignee 

waters [if amount does not exceed $1001). 

justment and cmcellation of farm indebtedness). 

shore and ship). 

Indian country), 

tribal organizations [if amount does not exceed $1001). 

prohibiting sale. 

on packages [liquor] ). 

[liquor] ). 
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18 U.S.C. 5 1303: (Postmaster o r  employee BS lottery agent). 
18 U.S.C. 5 1304: (Broadcasting lottery information). 

5 1361: ([Malicious mischief] Government prop- 
cts [if damage does not exceed $1001). 
5 1384: (Prostitution near military and naval 

establishments). 
18 U.S.C. 5 1501: (Assault an process server). 
18 U.S.C. 5 1504: (Influencing jurur ky writing). 
18 U.S.C. 5 1508: (Rearding,  listening to, or observing 

proceedings of grand or petit juries while deliberating or voting). 
18 U.S.C. 5 1509: (Obstruction of court orders). 
18 U.S.C. 8 1641: ([Passports and visas] Issuance without 

18 U.S.C. 5 1700: (Desertionof mails), 
18 U.S.C. 5 1703(b): (Delay or destruction of mail or news- 

18 U.S.C. 5 1707: (Theft of property used by postal service 

18 U.S.C. 5 1710: ([Postal Service] Theft of newspapers). 
18 U.S.C.. 5 1711: (Xisappropriation of Postal funds [if 

18 U.S.C. 5 1716: ([Post Service, Certain] Injurious articles 

18 U.S.C. 5 1718: ([Postai Service] Libelous matters on 

18 U.S.C. 5 1720: ([Misuse of-If not postal employee] 

18 U.S.C. 5 1121: (Sale or pledge of stamps). 
18 U.S.C. 5 1733: ([Postal Service] Affidavits relating to 

18 U.S.C. 5 1761: ([Unlawful] Transportation or importa- 

18 U.S.C. 5 1762: ([Prison made goods] marking packages). 
18 U.S.C. 5 1821: ([Unlawful] Transportation of dentures). 
18 U.S.C. $ 1851: ([Public Lands] Coal depredations). 
18 U.S.C. 5 1852: ([Public Lands] Timber removed or trana- 

18 U.S.C. 5 1813: ([Public Lands] Trees cut or injured). 
18 U.S.C. 5 1854: ([Public M d s ]  Trees boxed for pitch 

18 U.S.C. 1867: ([Public Lands] Fences destroyed; livestock 

18 U.S.C. 0 1860: ([Public Lands] Bids at land sales). 

authority). 

papers [employee permit] ). 

[if value does not exceed %1001), 

value does not exceed $1001). 

?a non-mailable [without intent to kill]). 

wrappers or envelopes). 

Cancelled stamps and envelopes). 

second c l a ~ ~  mail) 

tion [Prison made g w d s l ) .  

Warted) 

or turpentine). 

entering) 
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18 U.S.C. 5 1861: ([Public Lands] Deception of pmpeot ive 

18 U.S.C. 8 1905: ([Public employees] Disclosure of confi- 

18 U.S.C. 5 1913: (Lobbying with appropriated moneys) 
18 U.S.C. 8 1991: (Entering train to commit [certain] 

crimes). 
18 U.S.C. 5 2075: (Officer failing to make returns or 

reports). 
18 U.S.C. 5 2M6: ([Failing to make reports] Clerk of U S  

District Court) 
18 U.S C. 8 2113(b): (Bank robben  and incidental crimes 

[if does not exceed $1001 ). 
18 U.S.C. 8 2194: (Shanghriing sailors). 
18 U.S.C. 8 2196: (Drunkenness or neglect of duty by 

18 U.S.C. g 2198: (Seduction of female passenger [vesselsl). 
18 U.S.C. 8 2199: (Stowanpays on vessels or aircraft) .  
18 U.S.C. 8 2234: (Authority exceeded in executing warrant) .  
18 U.S.C. 5 2236: (Search warrant procured maliciously). 
18 U.S.C. 8 2236: (Searches without warrant) .  
18 U.S C. 5 2277: (Explosives or dangerous weapons aboard 

vessels). 
18 U.S.C. 5 2278: (Explosives on vessels carrying steerage 

passengers) 
18 U.S.C. 5 2318: (Transportation, =le, or receipt of phone 

graph records bearing forged or counterfeit labels). 
19 U.S.C. 8 81s: ([Customs Duties] offenses). 
19 U.S.C. 0 1341(b): ([Tariff Commission, interference] 

penalty). 
19 US.C. 5 1436: (Failure to  report or enter vessel: addi- 

tional penalty where vessel carrying nonimportable goods or 
liquor). 

19 U.S.C. 5 1497: ([Customs] Examination of baggage; pen- 
alties [equal to value]). 

19 U.S.C. 8 l696a: ([Customs] penalty far aiding unlawful 
importation [set at  value of goods]). 

21 U.S.C. 5 63: ([Filled milk] penalty for violations of law) 
21 U S.C. 5 122: ([Livestoekdiseases] offense: penalty). 
21 U.S.C. 8 134e: ( [Livestoek-diseases-regulations] penal- 

21 U.S.C. 8 158: ([Viruses, serums, etc.1 offenses, punish- 

purchasers) 

dential information generally). 

seamen) 

ties). 

ment). 



21 U.S.C. 5 333: ( [ F d  and Drugs] penalties [only on first  

26 U.S.C. 8 5603(b): ([Income Taxation, etc.1 failure to 
confiction] ) , 

keep certain records). 

spiri ts) .  

of laws, regulations relating to wine, other offenses). 

26 U.S.C. 6606: (Penalty relating to conbiners of distilled 

26 U.S.C. ?j 5661(b): (Penalty and forfeiture for violation 

26 U.S.C. 5 6662: (Penalty for alteration of wine labels). 
26 U.S.C. 5 6672: (Penalty for failure of brewer to comply 

26 U.S.C. § 5674: (Penalty for unlawful removal of beer). 
26 U.S.C. 8 5676(1), (2) :  (Penalties relating to beer 

26 U.S.C. 8 6681(a): ([Liquors] Failure to post required 

26 U.S.C. 8 5681(b): ([Liquors] Posting or displaying false 

26 U.S.C. 5 6681(c):  ([Liquors] Premises where no sign is 

with requirements and to keep records and file returns). 

s tamps) .  

sign). 

sign). 

placed or kept) 
26 U S C .  5 6685: (Penalty and forfeiture for removal of 

26 U.S.C. 5 5687: ([Liquors] Penalty for offenaes not spe- 
liquors under improper brands). 

cifically covered). 
26 U.S.C. 8 6762(b): ([Tobacco] other offenses). 
26 U.S.C. 5 7204: ([Taxation] Fraudulent statement or fail- 

26 U.S.C. 8 7205: ([Taxation] Fraudulent withholding 

26 U.S.C. 7201: ([Taxation] Fraudulent returns, state- 

26 U.S.C. 5 7209: ([Taxation] Unauthorized use or sale of 

26 U.S.C. E 7210: ([Taxation] Failure to obey summons). 
26 U.S.C. 5 7211: ([Taxation] False statements to purchasers 

26 U.S.C. 5 7213(a), ( b ) ,  ( e ) :  ([Taxation] Unauthorized 

26 U.S.C. 8 7214(b): ([Taxation] Interest of IRC officer or 

26 U.S.C. 8 7236: ([Filled cheese] false bpanding, d e ,  

ure to make statement to employees). 

exemption certificate or Bailure to supply information). 

ments, or  other documents). 

stampa) 

or lessees relating to tax). 

disclmure of information), 

employee in tobacco or liquor production). 

packwing, or stamping in violation of law). 
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26 U.S.C. 6 7241: (Penalty for fraudulent equalization tax 

26 C.S.C. 8 7261: (Repreentatio,n that  retailers’ excise tax 

26 U.S.C. 8 7 2 6 6 ( c ) :  (Other offenses relating to OieOmcr- 

26 U.S.C. 8 7266(a), (21, (31, (b): (Offenses relsting to 

26 U.S.C. 8 7274: (Offenses relating to white phosphorus 

certifieates), 

is excluded from price of article). 

garine or adulterated butter operations). 

filled cheese) 

matches) 
27 V.S.C. 8 207: ([Intoxicating Liquors] Penalties). 
27 U.S.C. 5 208(d):  ([Intoxicating Liquors-Interlocking 

directorates] penalty) 
29 U.S.C. 5 530: ([Labor] Deprivation of rights by do-  

lence; penalty) 

for refusal to admit inspecting official). 

near Chicago). 

or towing b a t  or scoawithout  permit). 

30 U.S.C. 5 480(d): ([Mine safety] penaity for violations 

33. U.S.C. 5 421: (Deposit OS refuse, etc.; in Lake Michigan 

33 U.S.C. 8 443: (Permit for  dumping; penalty for  taking 

33 U.S.C. 8 447: (Bribery of inspector; penalty) 
33 C.S.C. 5 506: ([Tolls] hearings t o  determine reasonabie- 

ness; attendance of dtnesses;  punishment for failure to attend). 
33 U.S.C 8 607: ([Navigation] Failure 00 obey order pre- 

scribing toll; punishment). 
33 U.S.C. 8 931: ![Longshoremen’s and Harbor Workers’ 

Compensation] Penalty for misrepresentation). 
33 U.S.C. 5 938: ([Longshoremen’s and Harbor Workers’ 

Compensation] Penalty for failure to secure payment of campen- 
sation) 

33 U.S.C 8 1008: ([Oil record bwk;  entries; penaltiesl). 
36 U.S.C. 8 181: ([Service Flags and lapel buttons1 ap- 

proval by Secretary of Defense; license to manufaeture and sell; 
penalties) 

36 U.S.C. 8 379: ([U.S. Olympic Committee] Penalty f a r  
fraudulent pretense of membership o r  use of insignia) 

38 U.S.C. $ 787!a): ([U.S. Government Life Insurance] 
Penalties [only as applied to conspiracy for  fraudulent appliea- 
tion or claim; false swearing carries fine of up to $6,040 with 
possible two year imprisonment]). 

40 U.S.C. 8 332: ![Hours af Labor on Public Works] Vio- 
lations; Penalties). 
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42 U.S.C. I 262: ([Public Health] Regulation of biological 

42 U.S.C. 6 271(a): (IPublic Healthl Penalties for violation 
products, penalties for offenses): 

of quarantine I ~ W S ) .  

42 U.S.C. 5 408: ([Social Security Act] Penalties). 
42 U.S.C. 5 1301: ([Social Security Act] Penalty for  f raud) .  
42 U.S.C. 5 1368: ([Unemployment Compensation for Federal 

Employees] Penalties). 
42 U.S.C. 5 1400f: ( [Temporaw Unemployment Compensa- 

tion Program] false statements an representations; penalties). 
42 U.S.C. 5 1400s: ([Sacial Security-Extended Pmgram for 

1961-19621 false statements on representations; penalties). 
42 U.S.C. 5 1422: ([Public Housing Administration] Pen- 

alties; applicability of general penal statutes co,ncerning money). 
42 U.S.C. 5 1713: ([Compensation for injury, death, or de- 

tention of employees of contractors with the U S  outside the 
U S ]  Fraud; penalties). 

42 U.S.C. 5 1714: ([Compensation for  injury, death, ar de- 
tention Of employee of contractors with the U.S. outside the U.S] 
Legal services), 

42 U.S.C. 8 1974: ([Federal Election' Records] penaity for  
violation), 

42 U.S.C. 5 2OoOe-6: ([Equal Employment Opportunity] 
Enforcement Drovisiom: oenalties). 

42 U.S.C: 5 2OOOe-i: ([Equal Employment Opportunity1 

42 U.S.C. 8 2278a: ([Atomic Energy A&] Trespass upon 
Pmhibited disclosures: penalties). 

Commission installations; iasuance and pasting af regulations; 
penalties for violations [with resped to "on-enclosed installations 
only; fine of up to $5,000 if trespass on property enclosed by a 
fence, vall,  ete.1). 

42 U.S.C. 5 227813: ([Atomic Energy A d ]  Photographing, 
etc., of Commission InsDailations; penalty) 

43 U.S.C. 6 1064: ([Unlawful inclosures or occup~~ncy; ob- 
structing settlement or transit] violations of chapter; punish- 
ment). 

45 U.S.C. 5 60: (Railroads, liability for  injuries to employ- 
ees; Penalty for  suppression of voluntary information incident 
to accidents). 

45 U.S.C. 5 66: ([Railroada-eight hour day] Penalty for 
violations). 

officers). 
46 U.S.C. 5 58: ([Shipping] Penalty for misconduct by 
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46 U.S.C. 5 85g: ([Shipping, load lines] Penaltiee for vi+ 
lations [except for obliterating ship markings where possible 
$2,m fine]). 

46 U.S.C. 5 88g: ([Shipping, load lines for  vessels engaged 
in coast-wide trade] penalties for  violations [except for  obliterat- 
ing ship markings where penalty same as in 85gl) .  

46 U.S.C. 5 156a: (Transportation of animals by vessels 
carrying steerage pasaengers). 

46 U.S.C. 5 158: (Boarding vessel on arrival: passenger 
lists). 

46 U.S.C. 5 161: (Vessel carrying emigrant passengers to 
foreign countries withholding clearance papers), 

46 U.S.C. 5 251: ([Vessels in domestic eommerce] penalties 
[fish] ). 

46 U.S.C. 5 316: (Tawing U S  vessels; fines and penalties). 
46 U.S.C. 5 390d: ([Small passenger-carrying vessels] viola- 

tions; penalties). 
46 U.S.C. 5 391a(7): ([Vessels; inspection records, etc.1 

penalties). 
46 U.S.C. 5 471: ([Shipping] Punishment for  failure tdew 

watchmen). 
46 U.S.C. 5 481(c): ([Shipping regulation on life-saving, 

etc.] penalty for [certain] violations), 
46 U.S.C. 5 701: ([Merchant seamen] various offenses; Pen- 

alties [except for assault af officer or mate, etc., where there is 
possible two year imprisonment] ). 

46 U.S.C. I 820: ([Shipping Act, false, etc.1 Reports by 
earriers required), 

46 U.S.C. 5 1224: ([Shipping] Collusion with respect to 
bidding). 

47 U.S.C. 5 13: ([Communications] Violations: punish- 
menta). 

47 U.S.C. 5 506: ( [Wire and Radio] Caercive practices; pen- 
altiea). 

49 U.S.C. 5 322: ([Interstate Commerce Act, Pa r t  11, Motor 
Carriers] Unlawful operations [with respect to unjust discrimina- 
tion, only f i rs t  offense; subsequent offenses may incur $Z,OaO 
fine] ) . 

49 U.S.C. 5 917(a): ([Interstate Commerce Act, Part 111, 
Water Carriers] Unlitwful acts and penalties). 

49 U.S.C. 5 1021(a), (e), ( f ) :  ([Interstate Commerce Act, 
Pa r t  IV; Freight Fomarders]  Unlawful Acts and penalties). 
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49 U.S.C. 8 1472(a) ,  ( I ) ,  (m) :  ([Federal Aviation Program] 
Criminal penalties, generally), 

50 U.S.C. App. 413: ([Department of Defense] Regulations 
governing liquor sdes; penalties). 

30 U.S.C. App. 530: ([Eviction or distress during military 
service; stay; penalty for  noncompliance). 

50 U.S.C. App. 635: ([Soldiers' and Sailors' Civil Relief Act] 
Protection of assignor of life insurance policy; enforcement of 
storage liens; penalties). 

50 U.S.C. App. 783: ([Defense, installations, etc., photo- 
graphing, etc.1 Penalties for  violations). 

50 U.S.C. App. 2165: ([Defense Production Act] Persons 
disqualified for  employment; penalties). 

50 U.S.C. App. 2284: ([Civil Defense] Identity insignia; 
manufacture, possession, or wearing; penalties. 
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APPENDIX C 

QUESTIONS 

1. What type of jurisdiction exists on your installation: i.e., 
exclusive federal, concurrent legislative, partial legislative, or 
pmprietarial interest only? 

2. How was the land comprising the instdat ion,  including 
subinstallations if any, acquired: i.e., purchase, condemnation, 
reservation from the public domain, transfer f m m  another depart- 
ment, or donation? 

3. If jurisdiction over the  installation o r  any part of it was 
originally ceded to the U.S. by the state, what restriotions were 
placed upon this t ransfer?  (Right ta serve civil and/or criminal 
process, enforce state laws, etc.) 

4. Are there easements, leases, or rights of u'ay existing on 
your installation: i .e . ,  highways, schools, etc.? If so, who exercises 
jurisdiction over these areas and by what arrangement is it  exer- 
cised? 

5. Are the installation boundaries clearly defined and 
marked? If so, by what means: i .e.,  fence, signs, etc.? 

6 .  Is your installation claasified &s a highly critical installa- 
tion? 

7. What type of traffic regulations are  in existence at  your 
installation? By whom were they issued and haw welre they made 
applicable to your installation? 

8. Who enforces the traffic regulations? (Military Police, 
state law enforcement officials, combination of both.) 

9. Are civilians who commit minor offenses on the installa- 
tion cited to a state or federal court? What is the level of that 
rnurt? 

10. If civilian offenders are  cited to a federal magistrate 
(ex-U.S. Commissioners) how is this accomplished? (Summons, 
letter from the Jlagistrate, traffic ticket, or other means.) 

11. Do Judge Advocates assist in the prosecution of civilians 
before Magistrates? If so: 

a. do they prosecute all cases cited on the installation? 
If not ail cases, w h b  p e r t e n h e  would you estimate they do 
probecute? 

b. what title is given the Judge Advocate who prosecutes 
the eases? 

c. what authority did you use in allowing use of Judge 
Advocates to prosecute eases in the Illagistrate's count? 
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12. D m  the Federal Magistrate hold court  on the instal- 
lation? 

a. Does the court canvene during normal duty hours? 
b. To what degree does assistance to the  Magistrate de- 

tract from your normal office work? 
13. What sanctions does your installation or command im- 

pase upan civilian emplayees for minor offenses committed on the 
reservation? 

14. What are t h e  major administrative pmbiems encountered 
in disposing of w e s  involving minor offenses? 

15. Has your cammand had occasion to  exclude anyone from 
the installation under the provisions of 18 U.S.C. 8 1382? If so, 
how was this accomplished, and was there any subsequent action 
resulting from the exclusion? 

16. What is the major source of minor offenses committed 
on youour installation? What percentage of the u s e s  result from 
this source? 

17. If the jurisdictim of your installation is exclusively fed- 
eral, have you considered ceding jurisdiction to the state? Have 
any steps been taken to  accomplish this action? 

18. If the issue of ceding jurisdiction to  the state  W.BS mn- 
sidered and rejected by your command, what were Borne of the 
major factors in reaching that  decision? 

142 



APPENDIX D 

PROPOSED AMENDMENTS 6F ARMY REGULATION 

NO. 27-44 

Proposed Amendment 
AR 27-44 

Army Rsgulation 
Headquarters 

Department of the Army 
Washington, D. C., Janualy 1971 No. 3 7 4 4  

8. Designation of Army Officers to Conduct Prosecutions and 
Defense. a. If the United States 'attorney for the judiciai dis- 
tr ict(s)  in which the miiititry reservation i8 situated, shall have 
advised the eommanding officer that  no representative of the D e  
partment of Justice is available to cmduet  prosecutions of minor 
offenses, the commanding officer will designate one or  more 
officers of his command, or make arrangements for the desig- 
bation of one or mare officers stationed on the reservation, to 
conduct such prosecutions. Officers of the Judge Advoeste Gen- 
eral's Corps should be utilized flor this pu-ae, if availabie, but 
officers of other branches af service pcasessing the requisite legal 
knowledge as set forth in article 2 7 ( b ) ( l ) ,  Uniform Code of 
Military Justice may be so designated. 

b. In  all cases involving a military member the commanding 
officer of the military installation shaii appoint, or cause to be 
&ppointed, an officer possessing the qualifications described in a 
ahave to act as counsel for such member a t  any proceedings b e  
fore the magistrate. 
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DRUG ABUSE 

DRUG ABUSE* 
By Major Charles G. Hoff, Jr.** 

This article contains an eztensive historical develop- 
ment of federal and military law governing the use and 
abuse of narcotics, marihuana, and other dangerous 
drugs. The authov stresses the legislative oveaeaction 
t o  drug abuse, particularly conceminQ marihuana, and 
eonoludes that (I shift in  conoern, from a law e n f o w e -  
ment approach to a medical approaoh, is  in  order. 

I. INTRODUCTION 
Sag all you wsnt about the physical hannlessneu of Mlai+juana, 

bts mental effects seem b be almost always incompatible uith our 
kind of pgress ive ,  ahnologieal ewihzatim. A h &  every ensineer- 
ing student I've knox-n vbo started u m g  grsni rrgulsrly m n  
switched to B liberal-arbs college, rhme he took up philoqhy and 
Oriental M y 8 t x m ~  and-in many c~iei-goi hmked on rhe Chinese 
I Cbing bit, Hindu reincarnation philosophy. Amerran  In&an 
prophesies and ~ i i m n s  or s a n e  such hamless, chaming but nulth- 
rhile nonaem. Pot smoker8 don't bempne v i d o u ,  depra\,ed d o p  
fimde, but they certainly r d l  ncit mntribnte anrthing w a r d  bmt- 
ing the Rvasiann in the s w  race, cmng  canem, or advancing 
Bcienee and industry m any ways. 

Jim Wilson 
Newark, N w  Jersey . . . .  

I am B Captan in the U.S. A m y ,  stationed ~n Vietnam, and 
I have mute constienee problems shout marijuana use among my 
tmopi. John Sreinbeclt IV probably wasn't exaggerating when he 
said 75 percent of the soldiers here snake p a - ,  in my company 
I would set the figYre eiom to 1W percent. Yet I have nerm 
ordered B man arrested for this offense. Why should I put a blot 
on Be  pemnent mard d a brave heking man jus t  beeaube he 
amuses himelf, during h n  brief respite8 fmm battle, wth  B harm- 
le- herb? 

(Name withheld by resueat) 
APO San Franeiaeo, 
California' 

*This article was adarrted from a thesis presented ta The Judge Advmate 
General's School, U.S. A m y ,  Chsrldteiville, V:rginia, while the author w u  
B membm a i  the Seventeenth Advaneed Coume. The opinions and mnelusions 
p'eented herein are those of the author and do nor n=eiiari:y represent 
the \iews of The Judge Advocate General's Sohool or any other governmen- 
tal Beenc". 

**YAGC, U.S. A m y :  Legal Staff Officer, Office of the Chief, Legiai=tive 
Liaison, Office of the Seretary of the A m y .  Waahingron, D. C.; B.A.. 
1955, LL.B.. 19857, Un:vernity of Texas; member of the Supreme Court of 
Teras snd the United States Court of Military Appeals. 
' PUTBOY.,  Sep. 1968, at 224. 
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The purpose of this article i s  to give to the military lawyer 
same perspective concerning drug abuse, to present some of the 
issues that the various disciplines hare raised, and to attempt to 
predict responses 

The topic of drug abuse concerns an enormous area of con- 
duct, which has received increased attention and intensified 
study. For Instance, by 1967, over two thousand papers were 
written on LSD,' a drug that did not awaken much controversy 
about its possible abuse until 1962.' All know from daily ex- 
perience that there i s  a growing public concern about the abuse 
of drugs on college campuses,' and the problem i s  well recog- 
nized by the Department of D e f e n ~ e . ~  

In order to explore the significance of what i s  accepted a s  a 
growing social phenomenon, an understanding of the history of 
the better known drugs, their properties and uses is neces$ary. 
Xoreover, a chronological investigation of the historical response 
of the federal government in legislation to meet the problems 
of drug abuse is considered essential. I t  ail1 be helpful in this 
exploration to refer to the climate of opinion of the medical and 
sociological disciplines as well 8 s  the laumakers, law enforcers, 
and the public. Military custo'ms, laws, and regulations will be 
considered and juxtaposed. 

Because of increasing M n f k t  in nearly every aspect of the 
nature of marihuana and the Constitutional issues being raised 
with regard to its use and abuse, it will be treated as a sepmate 
topic, for emphasis. Then, some contemporary issues and prob- 
lems dealing with the administration of justice and related af- 
fairs in the area of drug abuse \rill be raised and explored. 

Three terminologies are employed in the consideration of defi- 
nitions and concepts of drug abuse. The first  is legal, o r  what 
the statutes snd  the courts have t o  say. The second is medical 

' B. BARBER, DRWS AND SOC~ETT 169 (1967) [hereinafter cited as BAR. 
-..Dl ""..,. 

' Wakefield. The X a l f u c ~ n o g m s  A Reportri's  Obiietzvs Vtru. in LSD. 
THE COXSCIOLSXESS EPPAFDIXO D e w  49 ID. Sdamon 4. 1964). 

' See, e,&, Hi-, D m g  Cse at Chz.srsdy. Thiae Years Bshrnd .\ahon. 
The Cavalier Daily (Unireraity of V n g m a ,  Charlotteiville), 4 S a r  1968,  
a t  1. CO!. 1: id.. 8 Nav. 1968. ar 1. eol. 1 id.. 18 Nou. 1968. a t  2. e d  1. 

I Memorandum fmm Alfred E. Fie, Asmilant SeeretsTy of Defense 
(Yanpowe~r) for Deputy Pndersecretaries of the > I~ l lbw Departmenti 
(Manpower), 25 Oet. 1967. 
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DRUG ABUSE 

and medically oriented. The third is the argot of the drug abuser 
and his environment." 

I t  is t o  the second category, the medical and medically oriented 
terminology, that  we look for some basic definitions and con. 
cepts. Regarding addiction and habituation, the Expert Committee 
of the World Health Organization' provides the following:' 

Dmp Addiction is a state of periodic or chronic intoxication 
produced by the repeated oonsumption of a drug (natural or 
synthetic). Its characteristics include: 

(1) an overpowering desire or need (compulsion) to 
continue taking the drug and to obtain it by any 
means;' 

(2) a tendency to  increase the dose; 
(8) a psychic (psychological) and generally a physical 

dependence' on the effects of the drug; 
( 4 )  an effect detrimental to the individual and society. 

Drug habituation (habit) is a condition resulting from the 
repeated administration af B drug. Its characteristics include: 

(1) a desire (but not a compulsion) to continue taking 
the drug for the sense d improved well-being that  
it engenders; 

(2) little or no tendency to increase the dose; 
( 3 )  some degree of psychic dependence on the effect of 

the drug, but absence of physical dependence and 
hence of an abstinence syndrome; 

( 4 )  a detrimental effect, if any, primarily an the indi- 
vidual. 

Tolerance is a declining effect of the same dose of a drug 
when it is administered repeatedly over a period of time. Thus 
it is necessary t o  increase the dose ta obtain the original degree 
of effect." Physicnl dependence refers to an altered physiological 

I Unless other%$se noted, theae terma, within quotation marks, will come 
from A Glossand of T e n s  Cornrnarily Csed by Cndemwrld Addtola, in 
D. D ~ A U R E R  & V. YOGEL, X.&RCOTICS ~n-0  KARCOT~C ADDICIIOS 289-329 
(2d ed. 196%) [hewinafter c < ? A  

' THE PRE! 
FIIAL REPORT 101 (1~63). 

' Some authoritiei take mue w t h  the wording "to obtain I t  by any 
means" because oi  the rarity of h e  c o m i ~ s ~ o n  oi ~-iolent crimes ta o3tain 
drugs b y  addicts. D. MAURER & VODEL, S A R C O T I C S  AND KIRCOTIC ADDIC- 

W a r a m  d V n c ~ ~ 1  

* It la JlgT 
pendence. q., 

1963) [hereinafter cited BQ NOYES & KOLB]. 
Io A. NOYEF Q L. KOLB. X O D E R R  C L l r l c l L  PSYCHIATRY 473 (6th 4. 
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s h t e  brought about by repeated ingestion or administration of a 
drug in order to prevent the appearance of a characteristic illness 
called an abstinence syndrome." The symptoms of the abstinence 
syndrome are pmduced by the withdranal of the drug, and are  
referred to as withdrawal illness or withdrawal symptoms." 

Drug abuse may be defined as "when an individual takes 
psychotoxic drugs" under any of the follo,ning circumstances: 

( a )  in amounts sufficient to create a hazard to his own 
health or to the safety of the community: or 

(b) when he obtains drugs through illicit channels; or 
(c)  when he takes drugs on  his own initiative rather than 

on the basis of professional advice." 

A narcotic is a drug that  produces narcwis, a condition of 
analgesia accompanied by stupor.'' Dangerous drugs are, wmmon- 
ly, the three classer of non-narcotic drugs that are habit form- 
ing or have a potentid far  abuse bemuse of their depressant, 
stimulant, or hallucinogenic effect." 

The fallowing section is concerned with the major drugs of 
abuse, their origins, medical properties, and consequences. Mari- 
huana is reserved BS a separate topic. Following this general, 
medically oriented discussion is a treatment of the legal history 
of the major drugs of abuse.' 

Id .  

MAURER & VOOEL 84-81 

'' A pryehotoxie drug in m y  ehemieai subitanee capable of adducing 
mental e f f r t a  which lead ta abnormal (mind poisoning) effecta PREBI- 
DENT'S ADYlSORY COMM'N ON S A R C O T I C  AFD Dnuo ABUSE, FINAL REPORT 
1 (1963). 

Id.  at  2. 

L. G o m m x  & A. GILMAN, TXE PHARMACULOO~C~~L BASIS OF THERA- 
PECTIC# 20 (2d ed. 1 9 5 5 )  [hereinafter cited as GOODMAN & GILMAN] 

PRESIDEIT'S COIIM'X OK LAW EWFOROEIIEXT AXD ADM~~.ISTRITIO)I OF 
JUSTICE. TASK FORCE REPORT: Na~corlcs AXD DRVO ABUSE 4 (1961) 

Some footnotes contained herein, especially referring to pmbieme, inch 
88 eampua drug abuse; subj&ve expeneneel. iveh BP n L h  LSD; and trear- 
menr 01 maintensnee, such as m r h  methadone. ahould be conmdered i l l u ~ .  
trative only. For the reader interested In more in.depth preaentatmn, B 
eopy of the mabridged thesrs 18 mailable an loan fmm The Judge Advocate 
General's Sehwl. 
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DRUG ABUSE 

11. MAJOR DRUGS OF ABUSE 

A. NARCOTICS A N D  COCAINE 

1. The Opiates 

And the wild regrets, and the bloody wests 
gone knew I O  weil as I :  
For he -,ha lives mom lives than me, 
Mare des*ths than one must die. 

Oecar WYilde 
Ballad of Reading Gaol 
Part 11, Stanza 37 

If your good friend came to you one day, in ail seriousness, 
and confided his f irst  encounter with heroin as his most exquisite 
experience, filled with terrific delight, and a degree of euphoria 
probably unequaled in human experience, how would you react? 

That is the way it  ha! been described." 
Opiates a re  sedative drugs derived from opium or made syn- 

thetically with opium-like characteristics." Crude opium is derived 
f m m  the poppy. Papaver somnifemm; the plant juice from the 
lanced ripe poppy is wllected and dried." Opium production WBB 
a well-knou-n a r t  as early a s  7000 B.C. I t  wa! used medicinally by 
the Egyptians, Persians and Greeks. The Arabs a re  thought to 
have introduced i t  into China by the 9th Century. I ts  videspread 
use as a drug of addiction is attributed to its impartation from 
India by the East India Company.' Ingestion was usu,aliy oral 
and in combination with other substances. Bv the end of the 18th 
century it was widely hailed (and widely abubed) in the American 
Colonies. The Chinese brought opium for smoking to California 
where it became relatively popular by the last quarter of the 19th 
century." Today, crude opium is used as the saurce material for 
the production of morphine, heroin, and cadeine, its narcotic 
alkaloids." There are over twenty of the opium alkaloids, but 
only morphine, codeine, and papervine have wide clinical use." 

IIAVRER L VOOEL 40, 75, 79, GOODMAN & GILMAN 24344. 

Eddy, The H m t o r y  m i  t i l a  Das lopmsnt  of A-oreatira. m 31  LAW ATD 

I* MAURER & VOCEL 53. 

COXTEMP PROB. 3 (195) [heremafter eifed as Eddy]. 
" MAURER & VOOEL E. 
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In 1805,. the German chemist, William A. Serturner, discovered 
morphine, and it  was used at first  to cure and treat  opium ad- 
diction." Morphine has a specific pain relieving action on the 
central nervous system and is considered valuable becsuae it re. 
lieves suffering which often cannot be treated by removing the 
muse. It should not be used as a sedative, but only for the relief 
of pain which cannot be controlled by other medication.' In the 
normal individual i t  causes only relief of pain with occasionail 
side effects of nausea end vomiting; however, in addiction-prone 
individuals, there is a positive pleasure sensation, or euphoria." 
The narcotic alkaloids of opium head the list of drugs to which 
addiction occurs, and this fact is a major consideration in their 
therapeutic use, Moreover, there is no set time required fo r  ad- 
diction." 

Gwd health and productive work a re  not ineompatible n,ith 
morphine addiction. Aside from defective personality factors, ad- 
dicts do not differ from the rest of the population with respect 
t o  intelligence, physical fitness or the incidence of psychosis.'" 
The pharmacological effects of morphine are not the cause af 
the ill-health, crime, degeneracy and low standard of living of 
m o d  addicts: these are considered to be results of the sacrifice 
of money, social position, food, and self-respect in order t o  ob- 
ta in  the drug."' 

This article does not explore the environment of the addict. 
The use and addiction by different social groups a t  different 
times under differing circumstances, honwer ,  makes it desirable 
to  think in terms of a number of different social patterns and 
problems.' The availability of the drug, the opportunitr for initia- 
tion to its usage, and the indiridual predisposition to continue 
its usage a re  determined by a complex interaction of dynamic 
cultural and familial forces." Addiction may come about through 
association with those who abuse drugs, similar to drinking 
and smoking. There 1s evidence of deliberate efforts by addicts 
and peddlers to recruit new members," but the aggressive ped- 

JIASRER & V O G E L  
* PREFACE IO A.  LISDESILITH. THE ADDICT ASD THE LAW at n (1961). 
'. Y A U R E R  & VOOEL 6041 .  
* I d .  

Gooobmh & GILI IA~  2 4 1 4 2  
I d . n f 2 4 2 .  
G o o ~ h l i x  & Gir\r*x 244.  
BARBER 137 
NOYES & KOLB 474 
Btcf ace w. ELDRIDOE, PARCOTICB AXD THE LAW 28-29 (2d 4. 1867). 
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dler who "hooks" innocents against their will or knowledge is 
a myth." 

As has been noted, some individuals a r e  considered to be ad- 
diction-prone. Persons who &re essentially neurotic or unstable 
are  good candidates.* The psychotic is also prediaveed.*' Some 
observers consider that  initiation to drug abuse takes a daring 
and defiant attitude (when not related to medical addiction) 
that  appeals to the adolescent and immature; those who become 
addicted to narcotim are, for  the most part, antisocial personaii- 
ties." They find in druga "a release from tension felt as a rest- 
less need for pleasurable o r  exotic sensations and the satisfaction 
of a longing for artificial elation or peace."" But even the anti- 
SOeial personality deserves dispassionate consideratioa. The fol- 
lowing, referring to the drug addict, uvluld appear to be 
overstatements: "He is a thief, a burglar or robber; if a woman, 
a prostitute or shoplifter. The person is generally a criminal or 
an the road to criminality before he becomes 'addicted."* 

An essential feature of the opiate addict's behavior is that  when 
physical dependence is established, he begins taking his drug to 
avoid the unpleasant reactions that  occur when he stops. Thus, 
as in the case of morphine addiction, he feels "normal."" Most 
lauyers have read or heard of the frightening consequences of 
"withdrawal," the results of the  abstinence syndrome. These 
symptoms are  largely dependent upon the length of time of ad- 
diction and the kind and amount of drugs used. Their intensity 
is greatest in the cases of heroin, morphine and opium; dismm- 
fiture is less severe when withdrawing from codeine and demer- 
01." The symptoms include:" 

(1) uncontrollable yawning; profuse sweating; 
(2) watering of the eyes and running from the nose; 

I' B l m  & B~aunetein. Yznd Altennng Dnrga and Dangerow Behawor: 
?Jarcoties, in PRESIDEIT'S C o ~ m ' x  ox LAW ENPORCEI~EXT AND ADMINI. 
STR*TIUN OF JUSTICE, TASK FORCE REPORT: NARCOTICS AND DRVC ABOS& 
52 (1967). 
a 

I' NOYES & KOLB 4 7 4 .  
A I d .  
Is I d .  at  476. 

C. TORTES, HABITS TEAT H&NDICAP 56 (1920). 

H. ASSLJKOER & W. TOMPKIP~,  THE TRAEFIO IN NARCOTICS 170 
(1953). Pr. lnrlinger " 8 8  the Conmiasloner, Federal Bureau of Nareories, 
from 1930 to 1962. 

PREFACE TO A. L ~ D & S \ I I T H ,  THE ADDICT AXD THE LAW st P (1865). '' 
'' 
'' I d .  

T. BROWN, TEE ENIGMA OF DRUO ADDICTMN 72 (1961). 
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(3) dilation of pupils: 
(4) gooseflesh (the skin resembles that  of a plucked turkey: 

( 5 )  restlessness (turning from side to side and curling into 

( 6 )  cramps in the legs and abdomen; twitching of muscles 

(7) gagging, retching, vomiting, and diarrhea: 
(8) sleeplessness and loss of appetite. 

hence the origin of the phrase "mid turkey");* 

a ball; covering up with blankets, etc.); 

(thus, "kicking" the "habit");" 

These effects may he substantially ameliorated by controlled 
medical techniques such as have been employed in the United 
States Public Health Serviee Hospitals for addicts. There, the 
drug methadone hydrochloride (trade name, Methadone) is 
used Methadone was developed in Germany during World War 
11, and although it is also addicting its general effects are slower 
and persist longer. I ts  abstinence syndrome is slawer to develop 
and is milder in severity. Thus, it  is substituted for other opiates, 
with a resulting milder withdrawal of its  OWL^ But whatever the 
technique, Morpheus exacts a high price for his pleasures. 

Codeine was f i rs t  isolated from opium in 1832. AB a medica- 
ment it is used for  less severe pain than morphine is employed 
for, and for the suppression of coughs. Its effects are  similar to 
morphine but it is about one-sixteenth as strong. There is no sig- 
nificant contraband in codeine other than what is diverted f m m  
medica,] channels Vely large quantities a r e  neceseary to sup- 
port a full-fledged codeine habit.'' Codeine addicts are usually 
persons who originally received the drug for  clinical purposes. 
Addiction to this expensive, mildly euphoric drug is considered 
rare:" 

Heroin, the mast wmmon narcotic drug of the opiate series, 
was first produced i n  Germany in 1898, and was promoted BS a 
cure for  morphine addiction. I t  is about twice as potent as mor- 
phine and has been banned from medical use in the United 
States since 1926 because of its dangernus addiction liability." 
As has been noted, the morphine addict usually bakes his daily 

GOODMAN & GILVAN 246. 
Winiek, . thrrolie Addiehen and its Tisalmoit, in 31 LAW AZ-D Con-. 

TEIIP. PROB. 18 11857) [hersinafter elted 88 Wmmekl. 
e LAURER & VDCEL 69. 

Id at 66. 
I d .  
GOODMAT & GILMAX 212. 
MAURER & VOOEL 6-s. 
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requirement in order to keep "normal," but the heroin addict eon- 
tinues his drug rather for its euphoric excitation, including the 
absence of unpleasant side effects, such as vomiting and constipa- 
tion."' The following quotation is especially appropriate t o  this 
drug addiction: 

The hypoaemic needle often proides  a kind of semal play, with 
the addict inaelting the needle into his vein, vai+dng far the blood 
ta m e  up, in jeamg B small amoumt of hemin he forces the 
blwd back by letting up his premure an the h&mie. He may 
do this peveml t h e s  before injeding the rest of the contents of 
the hypodermic needle into the vein.' 

The name "heroin" was merely 'a tradename." 
Three other drugs bear mentioning. Dilaudid has the same 

general actions and uses of morphine and is prepared from mor- 
phine. It was first  produced in Germany in 1923 and hailed BS 
a non-addicting substitute for morphine." Although it is highly 
effective in the relief of pain, it is also, d o n g  with heroin and 
morphine, the quickest in addiction liability." Methadone pro- 
duces greater somnolence and inactivity than morphine, with less 
irritability and a less severe abstinence syndmme." Meperedine, 
also known as Denerol and Dolantin, was discovered in the 
1930's and was the first  wholly synthetic pain-relieving drug 
with an activity comparable practically to that of morphine. I t  
was not eontroiled in the United States until 1944 bemuse there 
were no means of bringing about contml of a substance not de- 
rived from the natural sources specifically named under the pre- 
vious narcotic law. Because, until a b u t  1939, it was thought by 
doctors to be relatively Ezfe, Le., nowaddicting, many of the medi- 
cal profession became addicted to it also."' 

Winiek 20. "The pleasure that [the addiction prone penon] reeeives 
from t h i s  initial emtac t  [with an opate] he d m  not f w g e t ,  and even 
though he may not eontime mth the use of drugs s t  that time, he reverb 
' 0  them on the strength of hx memory of the initially plemurable exper- 
ience." M m n m  B VOOEL 74 (emphani8 added). Perhapi one can appreciate 
B e  decision which the potential addict muat make when confronted with 
the choice of drvge in relation to the dlstress of wthdraas l ,  and why, 
when made, the decision i s  so often related in terms of the choice of hemin. 

C. TOWES, HABITS TH*T H ~ D L C A P  a4 (R920) 

Id. at 72. 

" XM*LV,ER Q VOOEL 63-84, 

155 



51 MILITARY LAW REVIEW 

2. Cocaine. 
Cocaine hydrochloride was first prepared from the leaves of a 

bush, Erythroxylon coca, of Brazilian origin, in 1844. I t  is a local 
anesthetic and a strong stimulant of the central nervous system." 
In  addiction-prone individuals it may produce an intense feeling 
of euphoria, frequently followed by strong feelings of anxiety 
or fear, with hallucinations and paranoid delusions." Addicts 
have been known ta carry and employ weapions.* Cocaine has 
been depicted a s  turning men into satyrs, lusting blood fiends, 
and murderers." Addicts frequently mix cocaine and herain to 
produce the most desirable effects of each, while counteracting 
the undesirable results of cocaine. This is the "speedball."" 

While it may produce no withdrawal symptoms, its continued 
use causes mental deterioration, digestive disorders, nausea, emaci- 
ation, sleeplessness, and tremors." 

I t  is of interest that  the name of the Popular beverage, Coca- 
Cola, relates to its formula, which contains a cocaine-removed ex- 
tract af coca leaves as flavoring." 

The Federal law has provided exemptions from the general ap- 
plication for certain preparations, chiefly cough syrups and the 
like. However, they are rigidly controlled. Paregoric is an exempt 
drug because it has less than the maximum amaunt af opiate 
permitted by law. I t  is used to relieve gastra-intestinal distress, 
especially diarrhea in infants." The elixir of terpin hydrate and 
codeine, a cough syrup, is another example of an exempt prepar- 
ation." In sufficient quantities, nonetheless, by ingestion of this 

3. Exempt Preparations. 

Y A ~ E R  & VOCEL 115 
Id .at11S.  
GOODMAS & G I L M A I  8 5 3 .  

" C. TUIIXES. HABITS THAI HANDICAP 82 (1920).  Thus, before meaine 
Came under federal control ~n 1922. a apokeaman of the times wrote:  ''SO 
*-hen an overseer in the South wii deliberately include ooeaine ~n the ra- 
tioning of hie Negro laborers m order t o  s p e e d  &hem up UI meet m e r -  
gency demands. 11 13 high time that more adaqvate legislation resfrierlng 
the use of eoealne s h d d  be effected than obtaina under the present hemi- 
plegic Federal Narcotic Lawus:' Id. at 8E. 

T. BROWN, TXE EIICMA OF DRUG ADDIOTJOX 23-24  (1981). 
GOODPAT & GILWAN 3 6 3  - .II*DRER & V-OGEI, 117 

'' Id. at  69, 
I d .  at  66 
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cough syrup an addiction may be established and maintained." 
Occasionally, a paregoric addict is discovered. His daily dose may 
reach a quart." 

B. DAXGEROCS DRCGS 

1. Barbiturates. 
Barbiturates are  sleep-producing drugs derived fram barbitu- 

ric acid. The f i rs t  hypnotic barbiturate was made in 1882 under 
the name, Barbitd,l." When used properly, they are not dangerous. 
They are frequently prescribed for  nervousness, emotional anxie- 
ty, and tension; they a re  also used widely in anesthesia." Mor- 
phine addicts may use them when unable to obtain morphine, or 
to  intensify the effects of morphine." Also, they may be abused 
by alcohoiics and insomniacs." 

T&en in very large quantities, barbiturates do not produce 
sleep, but rather intoxication, resembling alcoholic intoxication. 
with symptoms of drowsiness. confusion, muscular uneoordination 
and inarticulacy." When the drug is stopped, especially if 
abruptly, serious withdrawal symptoms arise and convulsions, 
delirium, hallucinations, and even death may occur:' The with- 
drawal syndrome usually presents a more severe condition than 
does withdrawal from opiates. Betveen twelve to sixteen hours 
the addict seems to improve. After this come anxiety, tremors, 
weakness, nausea and insomnia. From 36 to 12 hours there are  
usually convulsions, resembling epileptic seizures. The symptoms 
usually subside within a b u t  ten days, with weakness for some 
weeks." 

Barbiturates are sold under numerous trade names, including 
Luminal (phenobarbital), Seeonal ("red birds"), Nembutal 
("yellow jackets"), Amytal and Tuinal ("blue heavens")." 

'. I d .  at 65-66. 
Gooomh- & GILUK 243. 
YAL'RER & VOOEL 90, 
Id. at 91. 
GOODMAN & GILMAN 127. 
Id. at  154. 
NOIEB & KOLB 164. 
Id. 
~ I A U R E R  & VOOEL 94, 108. 
GOODMAN & GLLXAN 151-52. 
?.l*URER 6 VOGEL 110-11. 
T. BROFF, THE EPIIGMA OF DRUO ADDICIIOS 28 (1961). 
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2. Arnphetamzne. 
The initial investigations an amphetamine were reported in 

1930. * Amohetamine is the official name far benzedrine sulfate: 
i t  has a direct stimulating effect an the central nervous system 
and a local effect on nasal mucow membrane. Its general effects 
are noted as a feeling of well-being and confidence, some 
heightening of alertness and initiative, the total effect of which 
i s  to reduce or prevent sleepiness and fatigue ta some extent." 
There is evidence that amphetamines do enhance performance in 
permitting the expenditure of greater amounts of energy than 
normal; delaring fatigue or restoring normal performance after 
fatigue: and offsetting boredom. This is of interest to  the mili- 
tar?. in that undei emergency conditions sustained or improved 
performance could make the difference between the success or 
failure of vital missions.'- 

When taken in larger than therapeutic doses amphetamine 
causes intoxication, but this results in the stimulation and anxiety 
effects of cocaine, which act ad a deterrent to its continued use." 
Amphetamine may cause agitation, auditory and visual hallucina- 
tions, and paranoid delusions." Although i t  produces no addic- 
tion or withdrawal symptoms, a with the opiates,' a tolerance 
may be acquired." 

As a medicament, amphetamine is used in the treatment of 
narcolepsy, parkinsonism, obesity, and some psychogenic dis- 
orders." Because i t  seems to make time go faster, it is a favorite 
of prisoners and persons involuntarily in military service." 

3. Hallucinogens. 
There are three alkaloids, related to one another in chemical 

structure, that  merit discussion under this topic. They are mesca- 
line, which comes from the peyote cactus, psilocybin from mush- 
rooms, and d-lysergic acid diethylamide (LSD) from ergot, a 
fungus that grows on rye." These drugs a re  called "hallueino- 

G O o D 1 U s  & GILMAZ 516. 
* X A L R E R  & VOGEL 118-19. 
'' STAXFORD RESEARCX INSTJTDIE, DRPC ESXIXCEME~I 01 PERZORM- 

AWE I\'-1 (196D) (project conducted fo r  the Office of r a i d  Reaeareh, 
Deparrmenf of  the K a i y ) .  
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gens" because they pmduce changes in perception and the ego, 
causing what appear to be hallucinations. They are  also called 
"psychotomimetic" because although they.sometimes cause PSY- 
chosis, they more often produce effects that  resemble (or mimic) 
psychodS." In 1961 the word "psychedelics" w&s coined, mean- 
ing "mind manifestors."'o 

.\fsseoline is  found in the button-like growths of the peyote, 
a small spineless cactus, Lophophora Williamsii, indigenous to  
northern Mexico and southern Texas. Ingestion of these but tms 
will cause, after several hours, hallucinations and delusions of 
perception, taste, and odor. Frequent preliminary effects are  
nausea and vomiting. It3 consumption has been closely associated 
with religious rites and rituals of the Mexican Indians from Aztm 
Itimes. I t  is also used by Some tribes of American Indians in 
this fashion." 

Psilocybin 1s derived f m m  the mushroom indigenous to Xexico, 
Psilocube Meztena, and began to promote' scientific attention in 
1953, although it had been providing the natives with visions 
for more than Sour centuries." LSD was f i rs t  synthesized in 1938 
but its peculiar mental effects mere not discovered until 1943, 
when Albert Hoffman, a chemist vorking at  Sandoz Pharmaceu- 
ticals in Basel, Switzerland, accidentally absorbed some of it and 
t m k  the first "trip."" Beoause it is now rather commonly ad- 
judged that the subjective effects of mescaline, psilocybin and 
LSD are  similar, equivdent, or indistinguishable," these drugs 
will be discussed together. 

Unpleasant symptoms af nausea and a variety of other sensa- 
tions may follow ingestion. The pupils are always dilated and 
tremor and dry mouth are common." The f i rs t  characteristic 
change in behavior is change in maad. Noted are extreme emo- 
tion with uncontrollable laughing or crying. Subjectively percep- 
tual changes o~ccur, particularly distortions and hallucinations in 
the visual sphepq." 

L1 I d .  at 171. 
Osmond, Phennaoology. The Monzpuiotmn a( the , M W  in LSD, THE 

Conscmush-~ss EXFAXDING DRUG 27 iD. So!omon ed. 19641. 
* MAURER & YOGEL 123-26. 

Wakefield, The Xoiil~emagena: A Repode?% ob jec tma  View, in LED, 
TXE CUNSCIOCJNSSS E x ~ m o r s c  DROO 41 (D. Solamon ed. 1864) [herein- 
after cited a i  Wakefield]. 

Janiek,  Thr Behavon'ol E i i a e b  o i  Psycho topn8 ,  ~n LSD, MAX & 
SOCIETY 187-88 (DeBold k Leaf ed. 1961) [hereinafter cited 8% Jsrviekl. 

* Unger. Yrwaiine, LSD, Pazioeybin and Pemonoiity Change. in LSD, 
TXE CONSCIOUSNEBS E x P i l ~ l r O  DRUG 201-02 iD. Salornon ed. 19641. 

" Jarviek 188 
I d .  at  189. 
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A common reaction is called synesthesia, a blending of sense 
perceptions. Thus, the subject will aften feel that he can smell 
the music he is listening to, or hear the sound of color, or touch 
the texture of an odor.' The intellhctual processes, finally, be- 
come impaired, resulting in confusion, inappropriateness of ac- 
tion, and difficulty in thinking." 

LSD is rated 100 times as powerful as psilocybin and 7,000 
times as powerful m mescaline. 1/200,0W of an ounce of LSD 
should react in about 20 to 30 minutes after ingestion, with a 
drug experience of usually eight to ten hours. Xescaline begins 
to react in about two hours and lasts as long a s  LSD. Psilocybin 
has the reacthn time of LSD and usually lasts a h u t  fix7.e to  six 
hours.' 

There is considerable evidence that for some individuals LSD 
and related substances can produce serious untoward psycho- 
iogical effects.'" LSD is not an approved drug and its uses can 
only be considered to be experimental.'" These drugs may have 
use in altering man's reactions to his environment; f a r  example, 
during isolation in space.'o" Continued controlled experimentation 
and evaluation a re  expected to proceed. 

4. Hydroearbow.  
Inhalation of certain hydroearbans (volatile intoxicants) such 

BS antifreeze, paint thinner, and industrial solvents can produce 
intoxicating and euphoric effects.'" In this wtegory af abusers 
falls the "glue sniffer." "Overriding any pleasure that abusers 
may derive from such activities is the fact that the halogenated 

BARBER 168.  
Jarviek 188. The variety of subjective expermeed emnot adequately 

be deneiibed. The author's bibliography suggests two ~Ulings from the first- 
hand accountl.: all svbjstive experiences are ezceedingly ianous mattera; 
there E only B alight qus t :on  with euphoria; SISD, if would appear that 
there is  some relatianrhip between the mer's egooenlristic qualities and 
~alues and haw well he relates to the exoerienee. Because of their uniuue- 
ne% it has been suggested that them 1s.m legal framework in whieh icy. 
ehedelie drugs csn smwthly fit ,  See Note, LSD: A Challenge lo Amcnoan 
DrUg Low Philosophy, 19 U. Fu. L. REV. 311 (1966). - Wakefield 46. 

L. GOODMAY & A. GILMAN, TEE PAARXACOL~O~CAL B A B ~  OF T m u -  
P E U T m  208 (Sd ed. 1965) [hereinafter clted SA GOODMAN & GILMAN Sdl. 
The Wssibility that these drug6 also cause physialogieal, m, chromoaomil 
damage, has been diaerdi td  became of poorly controlled eelentifie condi. 
t m s .  Sea Note, Holluornogem, 68 COLUX. L. REV. 521 (1968). "' G o m m h .  & GILHAX 3d 207.  

STAXFORD RBSBARCH ISSTITOTE, DRUO E N H I I C E M ~ I  OP PERFOIM- 

GOODMAN & G i m m  3d Sol. 
ARCE 1-28 ( 1 9 6 0 ) .  
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hydrocarbon solvents have marked toxicity and cause serious 
damage to the kidney and the central nervous system."'" 

Although adults have been reported to be participants in this 
rather bizarre form of senwry indulgence,u most identified 
sniffers a r e  male children in urban a r m ,  of a median age of 
about 13.'" Presently, intoxicant sniffing is considered, in itself, 
rare, and no special cause for alarm?' 

111. HISTORICAL DEVELOPMENT OF THE FEDERAL 

LAW OF KARCOTICS AND COCAINE 

A. PRE-LEGISLATION PERIOD 

Until the turn of the 20th century, the use of opium and its 
derivatives was generally less offensive to Anglo-American public 
morals than the smoking #of cigarettes.'" Estimates of the number 
of opiate addhts in the United States ranged from 100,000 to 
1,000,000.'" 

In the 19th century, 811 social classes in the United States took 
opiates in freely available patent medicines, and Some members 
of all classes became addicted."a Addiction was treated as a spe- 
cial medical problem and came to be reeoqnized in the early part  
of the century as there began to appear literary accounts of 
strange and unmntrollable experiences with opium. For example, 
in 1821, "Confessions of an Opium Eater," by Thomas de 
Quincey, was published and was widely read. The medical com- 
munity became increasingly aware of the chemical and medicind 
nature of opium and its potentially harmful consequences. 

The hypodermic syringe was invented in 1853 and was used 
to a great extent in the Civil War. Unfortunately, many veterans 
had become medically addicted t o  certain of the opiates, and 

''j I d ,  
Io' Blum B FunkhousPr.Balbaky, Mznd Altonng D r u g 8  and Dangermu 

Behartoq: Dangerous Druge. in PRESIDEXT'S C a ~ i r ' ~  OK LAW EKPORCEMENT 
AKD AJMINISTRATIOZ OF JUSTICE, T A ~ Y  FORCE REPORT: NARCOTICB AXD 
DRUG ABUSE 36 (1967) ("young adult 'swingers' and the 'gay crowd'" ae 
vel1 as aneslheaiologiats, miffing nitrious oxide). 

la I d .  
'I I d .  at 37 

King, Sarcotir Dlvg Lowa and Enjwcment Poli&ss, 31 LAW AXD 
COXTEMP. PROB. 113 (1967) [heremafter cited 81 K i n d  

%* XIICRER & VOOEL 7. 
The follaiwhg account was taken fmm BARBER 137 and A.  LLXDE- 

161 
BMITH, THE ADDICT *no TXE LAW 121 (1986). 
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morphine and the hypodermic syringe became manifestations of 
the "army disease," as veterans employed them. The "army 
disease" was apparently derived from n h a t  was known as the 
"soldier's disease," or dysentary, vhich was common during the 
war, and which u w  "treated" by use of the opiates. 

Folloning the war, the use of narcotics and addiction became 
associated with various criminal elements, especially in the west, 
a s  well as with therapeutic uses. Thus, an  equation between 
gamblers, illegal Chinese immigrants, prostitutes and narcotics 
addiction was made. I t  should he noted, however, that there was 
no significant illicit nareotic traffic, the number of addicts in 
jails and prisons was negligible, and the matter of drug addie- 
tian was a problem mainly in 8 numerical and personal sense. 
Noreover, the problem was exacerbated in the late 19th century 
and early 20th century by the failure of the med ia l  teachers and 
textbook writers fully to appreeiate the insidious danger of n u -  
eotics abuse."' 

B. T H E  SARCOTIC DRCGS LMPORT Ah'D EXPORT ACT 

On 9 February 1909, the Congress, noting that the State De- 
partment had been receiving various reports shaving an alarming 
increase in the opium smoking habit in the United States and 
throughout the world, passed what was to be known by m e n d -  
ment in 1922 as the Narcotic Drugs Impart  and Export Act."' 

The Act made i t  unlauful to impart into the United States 
m y  opium or derivative thereof except for medical purposes 
only. Anyone receiving, concealing, buying, selling, or in m y  
manner facilitating transportation of any opium, knowing it  to 
have been imported contrary to law iuould be fined not less than 
$50 and not more than S5,OOO and could be imprisoned for not 
more than two years. Showing possession or prior possession of 
such opium or preparation or derivative thereof would be suffi- 
cient evidence to authorize conviction unless the defendant could 
explain the possession to the satisfaction of the jury. 

C .  THE HARRISON Ah'TI-A'ARCOTIC ACT 

After 23 January 1912, when the United S h k s  k a m e  a sig- 
natory to the Hague International Opium Convention, we under- 

"' 
"' 

W. ELDRIDCE, UARCOTICS ~ n - 0  THE LAW 5 (2d ed. 1967).  
Act of 9 Feb. 1909, eh. IW, 36 Stst. 615 (found in rwrttmed ~ee t ions  

of 21 T.S.C. ) .  
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took to control the domestic sale, use, and transfer of opium 
and coca products in an effort to encourage countries that  were 
producers to  join in restricting supplies in the world market."' 
During hearings, it  was opined that  opium, morphine, me& 
leaves and cocaine had been rashly placed on the market for 
"anyone who desires them or who desires to  trade on the  addic- 
tion of his fellow creatuiw to them.""' The hause Committee 
reporting cited alarming statistics and concluded: "We are  an 
opium consuming nation taday.""' 

The Harrison Anti-Sarcotic A c Y  was passed in 1914, as a 
revenue-raising measure rather than under the commerce clause 
of the Constitution." I t  provided that  every person who "pro- 
duces, manufacturer, compounds, deals in, dispenses, sells, dis- 
tributes or gives away opium or coca leaves o r  any compound, 
salt, derivative, or preparation thereof" must register with the 
district collector of internal revenue and pay a special tax of 
$1.00 annually. The commissioner would prwide blank farms 
for  transfers of such drugs. Bath the transferror and the trans- 
feree must keep a copy of the executed order form fer two 
years after the transaction, readily accessible to inspection. The 
act does not apply to physicians, dentists, and veterinary sur- 
geons who dispense or distribute in the course of professional 
practice, and their patients, except that  records of amounts, dates, 
names, and addresses for  two y e a s  must be kept when not in 
the course of personal attendance."' It is unlawful ta obtain by 

HOUSE COMM. OX WAYS ASD MEANS, T n m ~ r o  IN OPIIM. H.R. REP. No. 

Id .  s t  2. 
I d .  
l e t  of 17 Dee. 1 9 1 4 ,  eh. 1, 33 Sts t .  186 (found ~n seaItemd rmtlons 

0fL26 0.S.C.). 
The eonelusion9 of the Cangreis ai the time w e  expressed in the 

eemmirree report of B related act: "Thw argument [that the federal govern- 
ment should direetly prohibit the manufacture of smoking opium rith- 
in the mired Stateel, though plausible, ie of course antaide the question 
az the Federal Gorenment may only m u r e  the p m h i b i t m  mught  by an 
e x e x i P 8  a i  ita taxing power." H.R. REP. NO. 22, 63d Cong.. l a t  Sess. 2 
(19181 

I '  

23, 63d Cang., 1 s t  Se=. 1 i1913). 
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means of the order forms any of the drugs for any purpose other 
than use, sale, or distribution in the conduct of a lawful business 
in such drugs, or in the legitimate professional practice. Fines of 
not more than $9,000 or imprisonment for not more than five 
years, or both, were provided as penalties for violations of the 
act. 

Earlier in 1914, Congress had included within the purview of 
the 1909 act, cocaine or any salt, derivative, or preparation of 
cocaine, as well as opium."' 

D. PROSECLTT104S UNDER THE ACTS 

After the Harrison Act was passed, a no-man's land developed, 
as the addict began to feel the effects of his new status. Since 
possession of narcotics vas presumed to be illegal under the 
1909 statute unless the defendant could successfully rebut by 
showing that  they had not been imported illegally, the Harrison 
Act was designed to affect the domestic market of legally im- 
ported or manufactured drugs to which the addict had legal ac- 
cess. Thus, it  came to be that  the only authorized murce that  
the addict could turn to was the  medical profession. As this had 
never been the case before, in the view of one commentator, 
the Harrison Act, which seemed, on its face, to be designed to 
bring the traffic into obseivable and controllable channels, was 
to be used, rather, to repress 1811 "an-medical use of nareotics and 
thus to  transform a large group of hitherto law-abiding citizens 
into felons.'" 

After World War I, the public's attention to the narcotics 
abuse problem wa.? again focused. Charged with enforcement of 
the Harrison Act, the Karcatics Division of the Treasury Depart- 
ment began with the premise that  narcotics addiction is a crimi- 
nal problem rather than a socio-medical pmblem, and began to 
prosecute physiclans for  writing opiate prescriptions for addictn.'" 
A series of Oases realigned the medical profession. The Supreme 
Court  held in Webb II. United States'" that  issuing an order for 
molphine ta an addict, not in the mume of professional tre& 
ment in attempted cure, but for  the purpose of providing mor- 
phine sufficient to keep him confortable by maintaining his 

yl Aot of 17 Jan. 1914, eh. 9,  38 Stat. 276 (found in scattered ~ ~ S o n i  
Of n U.S.C.I. 

King 11617. 

249 U.P. 9fi (1918) 
I" BARBER 146. 
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customary use, was not ineluded'within the exemption for  the 
doctor-patient situation. In Jin Fuey l o y  u ,  Cnited States,'" the 
'Court held that  the phrases "to v1 patient" and "in the course 
of his professional practice only" were intended to confine the 
immunity of a registered physician in dispensing narcotic drugs 
under the act, and a doctor could not legitimately prescribe 
drugs "to cater to the appetite or satisfy the craving of one ad- 
dicted to the use of the drug."" These are  somewhat unfortu- 
nate cases, as they probbbly reflect practices that  only a minute 
portion of the medical profession ascribed to In Webb, there 
was flagrant abuse by the doctor; he had indiscriminately sold 
thousands of prescriptions for 60 cents apiece. The practice in 
the Jin Fuey Moy case was to sell, also indiscriminately, prescrip- 
tions for  morphine by the gram, a t  $1.00 per gram. 

In United States v .  Behrman,'" where a doctor had prescribed 
150 grains of heroin, 360 grams of morphine, and 210 grams 
of cocaine to a known addict to  use as he saw fit,  the  Govern- 
ment drafted the indictment so as to  omit any accusation of bad 
faith; thus, its validity depended on a holding that  prescribing 
drugs for  an addict was a crime, regardless of the intent of the 
physician." The Supreme Court ruled that  the indictment was 
valid." Again, the facts were unfortunate, but doctors took heed, 
for if the question of their good faith and fair  medical standards 
was to  be eliminated, they logically would avoid the risk of pre- 
scribing for addicts under any circumstances. 

In 1925, a unanimous Supreme Court clarified the issues to 
protect obvious good faith of dispensing physicians and the fact 
that  addicts may be proper patients for  dispensing drugs. Thus, 
in Linder v .  United StQte8," the Court stated: 

[The act] says nothing of "addicts" and doe8 not  undertake to 
preseribe methods for Ghheir medieal treatment They are diseased 
and propm wbjects far such treaimmerrt, and we ~ ~ n n o f  possibly 
eonelude that a physician acted improperly OT unwisely OF for 
other than medical purpoie d e i y  beeavse he had divpelued to m e  
of them, in the ordinary ea- and in good faith, f o u  mail  tablab 
of morphine OF emaine for lplief of eondititiona incident to addic- 
tion." 

7" 254 U.S. 189 (1920) 
'" I d .  at 194. 

258 U.S. 280 ( 1 8 2 ~ ) .  
Sas King 121. 

sm 258 U.S. 280, 28- 11W) 
Is 268 U.S. 5 119a5). 

Id.  st IS 
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But i t  was too late, and the medical profession demurred. I t  
is enough that extraordinary patienee and understanding a re  re- 
quired of the doctor who would seek to treat an addict, beeause 
of the addict's low social status, his lack of funds and the fact 
t ha t  he i s  a difficult and troublesome person;"* most doctors 
simpl). stopped having anything i o  do Kith addicts because of fear 
of prosecution ''I IIoreorer, the Federal Bureau of Sarcotics curi- 
ousls ignored the wording in Lirider and still paraphrased the 
discredited language in the hdding in W e b b  in the narcotics 
regulations."' 

Without medical sources to turn to for his addiction the addict 
thus became the a.il:ing victim of the illicit peddler and an un- 
wanted burden upon law enforcement agencies. The sddict was 
to be known as a "dope fiend," a criminal, a degenerate, and 
an enemy of society.'" 

E,  A.WEYD.IE.VTS OF 1922 
In 1922, by amendment to  the Act of 1909,"' i t  vas provided 

that the term "narcotic drug" means "opium, coca leaves, cocaine, 
or any salt, derivative or  preparation of opium. coca leaves, or 
cocaine." The punishments of fine and forfeiture xe re  phrased 
in the alternative, rather than conjunctively under the old law,"" 
but provided for imprisonment af not more than 10 years. There 
is no explanation for why the maximum punishment was in- 
oreased from two to ten years. 

A.  LIFDESIIITH, THE .ADDICT ASD THE LAW 13 (1966) [heremafter 
cited as LIXDESMITH]. 

L I I D E S I I T H  7 .  
I .  The repls tmn provide., ~n pertinmi pari ' 'An order purporflne t o  

be a perr ipt ion m u e d  t o  an addiet oi habitual Y W  of naTmtic8, not m 
the course of pmfeimnai  freaiment but for  the pu'pose of pmridng the 
user with narcotics nvffieient to keep him comfortable by ma.ntaimng his 
euitom~rg Y _  i s  not  B prescription . . . [and is _n vialation of the1 lam per- 
taining to n a l ~ o t i c  dmga." 26 C.F.R. g 151.392 (1968). This is s t i l l  a qve i t l an  
of good falth,  i~ may be argued. but what of the doetor who pmvides the 
user with narcotic3 ~n the course of profennional treatment when the amonnt 
is incidentallli svf fment  ta hem B e  addict comfortable? Doen not ewd faith 
then become &p 

Query If, ur 
!1#62), a nareoties addact may not be punished for  his b t a t n i  8 s  an addict, 
$.e., the atatus of addiction 1% not a enme, cannot it slso be armed tha t  

emuoua? 
)der the holding ~n Robman V. California. 370 U.S. 660 

Ln 1*a. 
,i 26 Mag 1922, ch. 202. 42 Stat. 696 (found in aattered aRtions 
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F. THE "BOGGS LAW" (1951)  

After the s tar t  of World B a r  11, the incidence of addiction 
became minimal: Young men were recruited and international 
smuggling was disrupted.'" But after the \\.ai- arrest rates in- 
creased and so did the involvement of young persons. Thus, the 
reaction to a deteriorating situation x a s  a call for increased 
punishments.'. This approach of attack upon the effects rather 
than the cause of a problem has been assailed as particularly 
unfortunate in dealing with drug abuse, since "[tlhe efforts of 
a concerned public should be directed toward erasing the class 
values vhich applaud anti-social behavior in certain strata of the 
social structure."'" 

In 1951, a Special Senate Committee an Organized Crime 
dwelt upon three areas regarding narcotics abuse."' First, there 
were more young addicts than before. It "as found that  a t  the 
United States Public Health Service Hospital in Lexington, 
Kentucky, in 1946 three per cent of the patient addicts were 
below age 21. In 1951 the gercentage had climbed to 18; of 
these, nearly three-fourths had no record of criminality or de- 
linquency prior to  addiction.'" Second, "The committee believes 
that  casting the shadow of deep penalties over the path of the 
dope peddler will do much to deter him.""' Third, some control 
over sentencing by the judiciary TWS necessaw: " A  judge passing 
on an individual case is aften tempted ta be lenient, but if he 
appreciates the true relationship betx%.een the case before him and 
the over-all mpects af the drug evil, he will be more likely to 
mete out the punishment that  is deserved.""' These sentiments 
were also held by the House, !<.here it was considered that  more 
severe Sentences would remove addicts from active participation 

'* PREFACE TO LlNDEShllTH at riii. 
I d .  
w. ELDR~DCE. K~scorrcs  AND THE LAIF 28 (2d ed. 1967). 
FINAL REPORT or TXE SPECIAL SEXATE COMM. To I ~ T E ~ T x A T E  OR- 

CASIZED CRIXE IS ISTERBTATE CO~IMPRCE. s, REP. KO. 725, 8Zd Cong., 1st 
sess. (1951). 

'* I d .  a t  27. The Lexmgon how-1 and B similar hospital in Fort 
Warrh, Texas. w m  authoriZed in 1829, and emst mlely for the treahnent 
and e w e  of federal!y eonvieted narcnhe drvg addiets and thaw who ~olun- 
t l r i ly  submit CnemselveJ for treatment. H. AXSLIIOLER & W. TOMPKLII ,  
TXB TRAFFIC IS NARcaTIca 122-23 (1953). 
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in the drug traffic,"' and also that  nhere federal judges had the 
reputation in  the country for imposing severe sentences for nar- 
cotics violations the drug traffic u-as practically nonexistent.'" 

A Senate committee reported favorably on a House bill to 
change the punishment provisions, introduced by Representative 
Boggs of Louisiana, and stated: "The percentage of persons re- 
ceiving sentences of five years or more for violations of the nar- 
cotics law is less than the percentage of persons receiving similar 
sentences far  violation of the counterfeiting and white-slave- 
traffic IBWS.""' Quoting from a memorandum prepared by the 
Bureau of Narcotics, the Senate Report stated: "The opiates and 
cocaine a re  poisons which slou.1~ destroy the physical being. 
Most oeon16 reserlje a particular h o r r o r  and antinathv f o r  the . "  . .  
prisoner. There is no reason why the narcotic peddler should be 
excluded from this feeling.""' 

The legislation was dramatic. The amendment" not only in- 
creased the punishments for narcotic violations under the acts of 
1909, 1914, and 1937,"" but it made them uniform. I t  also pro- 
vided for mandatory minimum imprisonment sentences. Khile  the 
maximum fine was $2.000 in a!] cases, first offenders were to 
receive imprisonment of not less t h m  two nor more than five 
years: for second offenses, not less than five nor more than ten 
years: and for third and subsequent offenses, not less than ten 
nor more than twenty years. For second and subsequent offenses 
no probation an,d no suspension of sentence could be given. 

G. THE IVARCOTIC COSTROL ACT 
At the urging of the House of Delegates of the American Bar 

Association by resolution in February 1955 "to undertake a re- 
examination of the Harrison Act, its amendments, and related en- 
forcement and treatment policies,""' the Senate authorized a sub- 
committee of the Senate Judiciary committee to make such a 
study. The subcommittee conducted hearings all over the country; 
from June 1955 through Sovember 1965, heard 345 witnesses: 

'I' HOUSE COMM ox WAYS A10 MEINS, In-CREASED PEKALTIES POR NAR- 
COTIC AND MARIHL'ARA LAW VIOL&TIONS~ H.R. REP. NO. 635, 82d C a w ,  1st 
S.86. 1 (1951.) 

,(' Id. at 1. 
'I, SEXATE CoxM ON FINANCE. I h ' C R m S m  PENALTIES FOR N.4ncarrc ASD 

MARIHIAXA LAW VIOL*IIOIS, S. REP. KO. 1051, 32d Cong., 181 Serr. 3 
(19611. 
'I I d .  at 1 (emphaeir added).  Query' Does this approach, equating the 

predator with the grey, belie the origins1 approach d punishing the prey' 
Act a i  2 Soy. 1981. eh. 66, 65 Star. 767 (found in scattered sechanr 

See text aeeompanfing notes 257-260, infm. 
d n, 26 U.S.C.). 

11' Pmeeedmpa of the House of Delegotea, 8 0  A.B.A. REP. 408 (1965).  
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took 8,667 pages of testimony-ten volumes, including exhibits: 
and issued a nine-page report.'" Whereas the House report that  
accompanied the legislation that  emanated from the hearings 
stated, "The Boggs Law ( P L  255 of the 82d Cong.) of 1951 . , . 
has been largely responsible for  turning the rising tide of illicit 
narcotics and marihuana traffic and addiction,"'" the Senate re- 
port noted that  the illicit traffic in drugs in the United States 
had trebled since World War  11:'" "[Wlhere penalties are  more 
severe, and strictly enforced, the incidence of both addiction and 
narcotics offenses has decreased proportionately."'" 
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The House committee agreed, .noting that 80 per cent of the 
violators apprehended and convicted were first offenders. Since 
this was interpreted to mean that  persons having a previous nar- 
cotic or marihuana law violation conviction "have moved into the 
background and recruited young hoodlums as peddlers," it was 
Considered that first offender traffickers should be made ineligi- 
ble for probation.'* 

The Senate subcommittee advanced Some inreresting philoso- 
phy, adopted by the committee, concerning the addict: "The sub- 
committee is convinced that  crime in the United States would be 
substantially reduced if drug addicts were taken off the streets 
and ]placed in appropriate institutions far treatment or deten- 
tion."'" Since it is common knowledge that  there is an over- 
whelming rate of recidivism among addicts, the next statement 
becomes the more ominous: "Less than 20Cr of the knouv ad- 
dicts are now confined It is inevitable that these contagious 
problems will increase from year to year unless other known 
addicts are removed from society far  treatment and, "n the  
event t h t  treatment fails, plared in n rjvnrnntinr type of eon- 
jinement 07  solation.""^ 

The Narcotic Control Act of 1956," further amended the basic 
1909, 1914, and 1937 acts, as amended; increased the maximum 
fines for d l  offenses to 820,000: and provided imprisonment f a r  
sale, transfer, or smuggling of, 5 to 20 years for first offenders, 
and 10 to 40 years for second and subsequent offenses.'" The 
minimum sentence for sale or transfer by one 18 or over to one 
under age 18 is 10 years, with a maximum of life imprisonment, 
unless the drug is heroin, in which case the court mas impose 
life imprisonment, or the jur?  may direct the sentence of death. 
While probation for first offender possessors is allowed, proba- 
tion, suspension of sentence and parole &re prohibited for traf- 
fikers. 

'- HOUSE C O I I M .  OF WAYS *ZD I E I I S ,  NARCUTLC CoslRoL ACT or 1 P 6 0 ,  
H.R. REP No, 2388, 84th Cong.. Id Sess. 11 (1966). 

Iy  SEXATE COMII. ox THE Jcmclmu, THE ILLICIT NARCOTICS TRAP- 
PIC, S. REP. NO. 1440, 84th Cang., 2d S-8. 3 (1956). Elghr y a m  later, the 
Unlted State6 Supreme Court would renounee the "ohon that a narcotics ad- 
diet could be punished for his itatvs as B nareotiu addict. Robinson V. Call- 
fornia, 370 U.S. 660 (1962). 

SEXATE COMII. ON THE JUDICIARY. THE ILLICIT XARCOTICB TRAFFIC, S .  
REI. NO. 1440, 84th Cony.. 2d Seas. 3 i1966) (emohasis added). 

'" Ael of 18 Jul. 1964 eh. 629, Bit. I ,  70 Stat. 667 [found in eeattered 
aeehona of 8, 21, 26 U.S.C.; codified I" mattered nedians of 18 U.S.C.). 
Compare uith O \ I w B c s  C R I M E  Cozrmi AXD SAFE STREETS ACT OF 1 9 6 8 ,  
18 U.S.C. 8 3731 et  seq. ( S u m  IV. 1969) 
110 
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IV. DEVELOPMEST OF THE MILITARY LAW OF 

HABIT FORJlING NARCOTIC DRUGS AND hIAR1HUANA 

The original Articles of War were enacted by the Second Con- 
tinental Congress an 30 June 1775,'" and have been periodically 
revised in the farm of codes since that time. Not until the re- 
vision effecti\w in 1917 were habit forming narcotic drugs spe- 
cifically addressed'" and their unauthorized introduction and use 
specificaliy prohibited. Drunkenness, coupled with some type of 
conduct, has traditionally been recognized 8s .a mi!itary offense, 
howwer,"' and Professor Winthrop noted that i t  was not essen- 
tial that  drunkenness be caused by spiritous beverages, but would 
include "opium or other intoxicating drug or thing.""' The de- 
fense of incapacitation through ingestion of spirits or drugs 
taken as prescribed by a medical officer or phssician was recog- 
nized.'" 

Wrongful possession of hahit forming drugs was prohibited in 
191V and military courts applied the maximum penalty for in- 
troduction of drugs for purposes other than sale as the maximum 
permissible punishment for wrongful wsaession,"' 

During World War 11, the use, possession, and introduction 
of marihuana Kas prosecuted as a drug offense even though its 
status as a "habit forming drug" v a s  questioned. The emphasis 
of the cases was that marihuana produced a "deleterious effect 
upon human conduct and behavior" inconsistent with the "re- 
quirements of military efficiency and discipline."'u By 1949 mari- 
huana offenses were specifically included in the Code," and when 
the Uniform Code of MiiitnrV Justice was enacted in 1950,'" the 

The puniahmentr far marihuana offenaer *ere similarly mcreaaed. 

>* w. W ~ N I H R O P ,  M u . m n  Law AND PRECEDEXTS 21 (Id ed. 1896, 
See text accampanying note 263, %viva. 

191" ."_" ..i .....,. 
'Io Manual far Conrt%-hIartial. United States A m y .  1917, parzs. 349, 446. 

W. W r s ~ x ~ a ~ ,  MILITARY LAW AND PRECEDENTS 717, 718, 722, 728 
(2d ed. 1695, 1920 reprint). 
'" I d .  at 613 
"' Id.  at  €14. 
I* 

," United States Y. Fong, 42 B.R. 257 (A,B.R. 1944). mted DIG. 

.m Vniied Stater Y .  Ellington, 32 B.R. 391 (A.B.R. 1944); United States 

"' Yanua! for Caurtr.Martia1, United States A m y ,  1949, para. 117c. 

Gen, Ordera Bo. 25, Dep't of War (11 Mar. 1918). 

OPS. JAG 1 e i g - 1 ~ 0  8 454(73)  (1923). 

v. Banetl, 3 B.R. (E.T.O.) 137 (A.B.R. 1948). 

Act of 5 May 1950, ch. 169. 64 Stat .  1 D l .  
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Practice of providing different maximum sentences for different 
types  of drug offenses was discontinued. Although the sample 
specifications in the Manual related only to wrongful use or pos- 
session,'" the traditional charge of wrongful introduction was sus- 
tained,'" a s  well a s  charges of sale'' and transfer.'" 

Under the present Manual, the maximum punishment and can- 
finement for marihuana offenses is dishonorable discharge and 
confinement for five years; for habit forming narcotic drug of- 
fenses i t  is dishonorable discharge and confinement for ten 
years.'" 

V. HISTORICAL DEVELOPMEKT OF THE FEDERAL 

AND MILITARY LAW OF DANGEROUS DREGS 

A. LABELIXG A X D  DISPENSIXG LEGISLATIOA 

Abuse of dangerous drugs was first considered by Congress 
in 1951 when i t  became evident thst  there was a need to protect 
the public against abuses in the labeling and dispensing of 
drugs, both prescription and over the counter."' Accordingly, the 
Durham-Humphrey amendments to the F w d ,  Drug and Cosmetic 
Act'" were passed, prohibiting dispensing without a prescription 
by a licensed practitioner of drugs vhich require supervision by 
a practitioner of their use.'" 

B. THE DRCG ABUSE COXTROL AMEXD.MESTS OF 1965 

Not until 1962 was much attention given to the phenomenon 
of a growing incidence in dangerous drug abuse by users that  
was, in turn, reflected by amazing statistical estimates of diver- - Manual for  Caurti;-Jlartiai, United States. 1961, BPP. 60. 

United Sfaresv. Jones, 2 U.S.C.M.A. 80, S C.M.R. 80 (1962).  
Unlted Sra:esv. Simmons, 19 C.M.R. 640 (A.B.R. 185W 
United S a t e s  V. Blair. 10 U.S.C.XA. 1%1, 27 C.M.R. 235 (1969). 
XARUAL FOR COVETS-MARTIAL, Umrm STATES, 1969 (Rev. d.1, para. 

127~. 11 should be noted that habit-forming non-narcotic d r u m  r y e  not 
speeifiealiy indudad under the present Manual pmseriptian-s. 

11' SENATE COMM. ON LABOR AND PUBLIC WELFARE, DRLOS LVD DEVICES 
-LABELING OR PACKACINC, S. REP. No. 946, 82d Cong., l i r  Sass. 1 (1951). 
"' A d  of 25 Jun. 1938, eh. 675, 52 Sfat. 1MO (found in mattered afftiona 

of 11 U.S.C.). 
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sions of drugs from legal into illicit channe!'s. President Kennedy 
appointed a commissian to study the entire problem and the 
final report of the President's Advisory Commission on Narcotic 
and Drug Abuse was forwarded to the President on 1 h'ovember 
1963.'" 

The President's Commission stated: "As to the abuse of dan- 
gerous drugs almost nothing is known of its incidence or geo- 
graphical distribution."" Nonetheless, the Commission recog- 
nized that it had become a serious nationd problem" and rec- 
ommended that  all non-narcotic drugs capable of producing seri- 
ous psychotoxic effects'" when abused be brought under strict 
control by federal statute." 

Legislation designed to prwide federal regulation of the man- 
ufacture, sale and distribution of certain dangerous drugs had 
already been proposed. Hearings had revealed that  over nine 
billion barbiturate and amphetamine tablets were produced an- 
nually in the United States: and over half of these, i t  WBS esti- 
mated, were distributed through illicit channels, a t  prodigious 
profits."' I t  was found that drug abuse contributes to juvenile 
delinquency, the rising crime rate, and the rising accidents on 
the highways.'" Considerable evidence was found of smuggling, 
loose security precautions, and lack of self regwlation oli the  
parts of manufacturers and distributors.'" 

The Drug Abuse Control Amendments of 1965 define "depres- 
sant  or stimulant" drugs as barbiturates and amphetamines, and 
their components,'" including any drug which contains any quan- 
tity of substance which the Secretary of the Department of Health, 

PREBIDEXI'S ADI~SORT COMM'R REPORT ON NARCOTIC AND DRUO 
ABL'SS (1963) [hereinafter cited 88 PRESIDEXT'S C o a ~ l s s r o ~ l .  

11' Id.  at 2%. 
(" I d .  at  1. 
'= See nOte 13, arpra. 
'1' PRESIDENT'S COMIlISSlOX 43. 
uI SENATE COMI. ON LABOR AND PUBLIC WBWIUIE, DRCO ABm& Cos. 

TROL AMEKDIENTS OF 1 9 8 5 ,  S. REP. NO. 337, 88th Cong., 1 s t  Seas. 1 (1pBj). 
Id.  
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Education and Welfare by regulation designates as having a po- 
tential for abuse because of its depressant or stimulant effect on 
the central nervous system, or because of its hallucinatory effect, 
excluding hard narcotics and marihuana." 

The amendments prohibit the manufacturing, compounding, 
or processing of any stimulant or depressant drug except for 
certain legitimate categories.'" The possession of any stimulant 
or depressant drug was prohibited e x c e p t  far personal use or 
use by a member of one's household, or for administration to 
an animal owned by one or by a member of one's household."' 

The amendments required an initial inventory and then accurate 
and complete records to be kept by each person included in the 
chain of distribution from the baric manufacturer to, but not 
including., the ultimate consumer. Licensed practitioners are 
exempted from record keeping requirements in the cuume of 
their professional practice except for those who are regularly en- 
gaged in dispensing depressant and stimulant drugs for a fee.'" 

Violations were punished by misdemeanor imprisonment of not 
more than one year or a fine of not more than $1,000, or both. 
For subsequent offenses, authorized was imprisonment of not 
more than three years or a fine of not more than 810,000, or 
both. Persons 18  years old or over who sold, delivered, or other- 
wise disposed of any depressant or stimulant drug to one under 
21 years of age could receive imprisonment of not more than 
two years and B fine of not more than 55,000: for subsequent 
offenses in this category, imprisonment of not more than six 
years and a fine of not more than $15,000 was authorized. 

C. A.MEYDMESTS OF1968 

In 1968 Congress re-examined the problem of dangerous drug 
abuse an'd the Senate was apprised that "widespread diversions 
are continuing, and &!though there appear8 to have been a de- 
cline recently in illegal use of LSD, the abuse of other halluci- 

'1 n C.F.R. 05 166.9-.19 (1968). 
ral Food, Dmg, and Co8m~f:e l e t  5 201. 21 U.S.C. I 3211~) ( 3 )  

8 360a(d) 13) (Supp. IV, 1868). 
74, 79 Stat. 233, a8 amended, 91 U.S.C. 
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nogenic drugs appears to be increasing."-" The House Committee, 
quoting from R recent pubiicatio? of the Jledicai Society of the 
County af Kew York, relayed the dangers of LSD: 

(1) ppdonged P ~ ~ C ~ . O J I J ;  ( 2 )  Actmg OUT of eharac:er di ia ldeis  
and homosexual m p u l a e i ;  ( 3 )  sumdai  inelmat ian;  (4) aet l ra t ian 
mf p r e w o u s l ~  laternt psychosis; and (i) reappearance af the drug'a 
effects weeks or wen months af ter  use. 1~ V B S  reported tha t  be- 
?ween March and December of 1861 a tml a i  65 person3 s u f f e r h g  
from azure arvehoaia .nduced bv LSD uwre admitted to Belleiue . .  
Hospital in >-e%, York."" 

In considering the problem, two schools of thought were 
recognized: thc physicians, who felt that  possession for personal 
use should be controiied through educational programs without 
making i t  criminal, and the i a n  enforcement officers, who favored 
prohibiting po$sesSion. The physicians reasoned tha t  "adverse ef- 
fects, particularly on the young, of arrest  and prosecution with 
the possibility of consequent records, overweigh the adverse 
effects of drug abuse."'* The position of the law enforcement 
officials was that prohibition of the possession of unauthorized 
dangerous drugs would act &s a deterrent, that  penalties fo r  pos- 
session vould i e r r e  greatly to aid in law enforcement by facili- 
tating the arrests of traffickers, and that the prohibition would 
counter the feeling among some young people that abuse of dan- 
gerous drugs is not detrimental to them."g 

In recommending legislation. the committee felt that i t  had 
struck a balance: 

The committee hsa prescribed penalties f a r  pos~eaamn, both as an 
aid to law enforcement and for  its deterrent effect; however, the 
committee has added to the pmteetion of the Brwklyn Plan," the 
Juvenile Offendera Act.". and the Federal Youth Correetions 
Act"' fur ther  pmteciion deiimed to m i m m h  the long-term ad- 
rerre canseqvmeei upmr a youth of B e m v i c t i m  of /a violation of  
the prohibition BgainSt p o ~ s e ~ ~ i m  of dangerous drugs?* 

os SEXATE c o m  OK LABOR AID PUBLIC  WORK^, DRUGS-LSD-PEX- 
ALTIES, 8. REP. No. 1609, 90th Cong., 2d Seas. 2 (1968) [hereinaf tn  eired 
8 8  SEFATE REPORT]. 

HOUSE Cohni .  ow INTERSTATE A ~ O  FOBEEN COMMERCE, D m ~ 8 -  
LSD-PEWALTIES. H.R. REP. KO. 1646, 90th Conp.., 2d Sera. 5 4  (1968). 

'- SEXATE REPORT 4.  

'*' I d .  '- The Brooklp  Plan ia B Depanmeot af  Juntiee admimsfrariw nysrem 
whereby the U S  Attorney may, before or af ter  zmeot, call juven:le offend- 
ers and pments  or guardians t o  hie o i f m  and hold arrest  or p r o m u t i o n  at  
diaceretion if i t  appears  t ha t  the purpose of the law might thereby be hatter 
served I d  at 5.  '" 42 U.S.C. 55 2641-646 (1964). 

18 U.S.C. $8 5006426 (1864). 
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The 1968 amendments specificdly include "lysergic acid 
diethylamide."" The possession for personal use, or use by mem- 
ber of one's household, ete., portion was superseded ta prohibit 
the possession of any depressant or stimulant drug for sale, de- 
livery or other disposal to another,"' 07 otherwise to p o a e s s  any 
such drug unless it was obtained directly or pursuant to a valid 
prescription from a licensed practitioner in the course of profes. 
sional practice." The punishments were revised to include the 
possibility of sentences of not more than three years' imprison- 
ment and a fine of $10,000 far  first offense violations when com- 
mission of the offense was v i th  the intent to defraud or mis- 
lead.- For sale, delivery, or disposal to another, imprisonment 
for not more than five years and a fine of $10,000 was author- 
ized." Increased punishment for the offense of se!iing, deliver- 
ing, or othervise disposing of any stimulant or depressant drug 
by one over 18 ta one under 21 was authorized to indude im- 
prisonment for  not more than 10 years and a fine of $ 1 W 1 0  
for  f i rs t  offenses, and not more than 15 years and $20,000 for 
subsequent offenses."' Finally, the simple powmion violation re- 
tained punishment of imprisonment far  not more than one year 
or a fine of not more than $1,000 01' both, but af ter  t u  convic- 
tions for simple possession, authorized imprisonment for not 
more than three years and a fine af $l0,000." 

The "further protection" that  the legislation provides is that  
for  simple possession f i rs t  offenders the court may suspend sen- 
tence and place the offender an probation for up to a year. At  
any time before the year is up the offender may be uncondition- 
ally discharged from probation and the convictim automatically 
set aside, Furthermore, the same treatment would he accorded at 
the end of a year if parole is not violated; in either case the of- 
fender will he issued a certificate from the court to that  effect." 

The committee admitted that  the bill "as reported allows the 
Government to seek felony convictions for iYegal possession or 

FEDERAL FOOD, DRCD, ASD C o s ~ ~ r r c  ACT 5 201(v)(3), 21 U.S.C. 6 
3% 1 " ) i S ) .  1supp. 1 v .  19691. 

I d .  8 511(c), 21 W.S.C. I S G h ( e ) ( 1 )  (Supp. IV, 1W), /OmWlY 79 
stsh. 226 (1%;). 

Id.  0 611(c). 21 U.I.C. 5 SBOa(4I2) (Supp. IV, 1 9 W ,  lomerltI 79 

( 6 )  (SUPP. IV, 1989). 
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illegal transfer of drugs that  might involve no more than the 
disposal of a single amphetamine or barbiturate pill by one per- 
son to  another," and rhe danger lying therein, but weighed it 
against the contention of the Department of Justice'* that  a dif- 
ferentiation between penalties for commercial and noncommercial 
transfers would create insurmountable problems in certain 
cases?* The committee emphatically pronounced that  it was the 
intent of Congress that  occasional transfers between otherwise 
law abiding citizens should not be made the subject of punish- 
ment, and noted: 

Partimlarly with reapeat to the college student example, testi- 
mony bebore Congress reflects eoneern among edueatars and soeial 
sdentish ahat the indisorimimte enforewent of exeessive!y severe 
drug l a w  immeaaes diveapeet for the law on h h e  part of Young 
people and mds t o  alienate them from eoeiety. In view of the faet 
dhst 83tLnaitea d ibdent  us? and experimm~tstm with drvgi runs 
an high BB 35 percent. the enforcement d the iaw l m r  large in 
the future of millions of American youth.'u 

D. MZLITARY PROSECUTIOXS 

The prosecution of the abuse of dangerous drugs as defined 
in the Drug Abuse Control Amendments is a new concept in 
military jurisprudence. In one of the earliest cases, an Air Force 
board of review sustained a conviction for the possession of am- 
phetamines."' The charge was based upon the crimes and offenses 
not capital clause of article 134, rnijorm Code of Military 
Justice, as  a violation of the Assimilative Crimes Act," in that  
the accused violated the law of California by wrongfully pos- 
sessing amphetamines. 

The Prwdent's Reorganization Plan No. 1 of 1966, submitted t o  Con. 
grens an 7 Febiuary 1966 transferred the functions of the Bnrrsu of Sar. 
eoties from the Tmsaur; Department to the Attorney General and the 
functions of the Seeretarg of Health, Education, and Welfsre Bureav of 
Drug Abuse Cantnol under the Drvg Ab- Control Amendments (except 
for the functions of regulating the eovnterfeiting of those drupe which m e  
not eontro'led "depressant or stimulant" druga) to the Attorney General. 
Established in the Department of Justice was a. new agency to take over 
thaae functiana, known as the Bureau of Niareoties and Dangerdvs Drugs. 
H. R. I h c .  So.  249.  90th Conp., 2d Sess. 11966). - SEXATE REPORT 6. 
'" I d .  at 7. 

United States 7.  Shall, 37 C.M.R. W2 (A3.B.R.  1967). - 18 U.S.C. I l a  (is.%). 
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In United States 9. Turner,^' the United States Court of 31ili- 
t a w  Appeals rendered a decision concerning the matter of equat- 
ing dangerous drugs with habit forming narcotic drugs and 
marihuana. The accused was charged under art ides 92 and 134, 
pleaded guilty, and was convicted of six specifications involving 
possession, use, transfer, and sale of capsules of seconal, the 
trade name for a depressant drug. The sentence was reduced in 
accordance with a pretrial agreement. At the trial, all parties 
agreed that because of multiplicity, the maximum confinement 
al~lowable was 13 years, and the members of the court-martiaI 
were so instructed. Upon review, the staff legal officer disagreed 
on the basis that seconal is not a "habit farming narcotic drug 
or marihuana" under paragraph 213n of the Manual and thus each 
specification under article 134 alleged a simple disorder, punish- 
able by confinement for not more than four months instead of 
five years, as far narcotic drugs under paragraph 127c. The 
board of review found that whi!e seconal is not a narcotic, it is 
a habit forming drug closely related to narcotics and marihuana 
and thus offenses were punishable by confinement for five years. 
The Judge Advocate General of the Navy certified the question 
of appropriateness of the sentence to the Court of Military Ap- 
peals. 

The Court found the interpretations of all were incorrect. The 
Drug Abuse Control Amendments of 1965 and the Dangerous 
Drug Act for the District of Columbia"' "created a new o f f e n s e  
involving the misuse and abuse of certain dangerous drugs," 
stated the C ~ u r t , ' ~  and paragraph 213n of the Manual, its legal 
and legislative basis, and the sample specification in appendix 60 
all referred to "possession or use of habit-forming narcotics drugs 
or marihuana. . . .'"" The fact that the na rd  "narcotic" 
does not follow "habit-forming" in the table of maximum 
punishments is not an indication that all ,drug offenses are to 
be similanly classified and punished.". The table of maximum 
punishments (which refers to "Drugs, habit forming, or mari- 
huana, wrongful possession or use") is "merely a conaenient 
means of identifying the offense and in 'case of discrepancy be 

I" 

M 
18 U.S.C.XA. 5'5, 38 C.M.R. 65 (1868). 
D.C. CODE AZZ-. 5 6  Bd-701-dB-712 (1816). 
U.S.C.Y..4. 5 5 ,  57, 83 C.Y.R. 55, 51 (1968). 

111 ,d 
"' I d .  st 58, 53 C.M.R. st 58 (1968). 
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tween a heading or description of an offense in the table and 
any other part of the manual such other par t  shall be control- 
ling'," the Court reminded, citing paragraph 127~:" 

The Court held that  seconal is not a drug within the mean- 
ing of the charged offenses and is not subject to the five-year 
punishment under the table of maximum punishments. Instead, 
paragraph 21% which inc!udes under article 134 "those acts or 
omissions, not made punishable by another article, which are de- 
nounced as crimes or offenses by enactments of Congress or 
under the authority of Congress and made triable in the Federal 
civil courts," applies. The Court then found that  for  f i rs t  of- 
fensea under the District of Columbia Code the punishment 
authorized is imprisonment for not more than one year and a 
fine of from $100 to S1000,"" and imprisonment for not more 
than one year and a fine of $1000 under the Drug Abuse Con- 
trol Amendments."' The choice is guided by paragraph 127c, 
which provides that  the punishment then authorized is that  under 
the Cnited States Code or the Code of the District of Columbia, 
whichever prescribed punishment is lesser. The Court then con- 
cluded that  the accused had abviou$!y been misled a s  to the 
maximum imposabk sentence in his case, that  his plea of guilty 
under the circumstances w&s improvident, and remanded the case. 

In  Menat,'" an Air Farce board of review considered whether 
the following specification stated an offense: 

In that , , , did , . . nmnglully m f f  glue, such eondvar being io 
the prejud:m of good m d a  and disiejpline in the A m e d  Fmea 

The board held that  it did not, as neither the Code, the  1951 
Manual, nor Air Force Regulation No. 35-6, 14 Alar 1968, Pro- 
hibiting abuses of dangerous drugs, prohibits "glue sniffing.'' 
Thus, the board held, it is the effect of intoxication rather t h m  
the use of the intoxicating agent which is the essential offense 
of "glue sniffing,'' and that  condition must be p:eaded in the 
specification. 

-la ,A 

*I' D.C. CODE AIN: 5 33-703 (1966). Xa dlshnetlan is made between 
t)?ie% of offensen' harever for awmd and subsequent offen= the author- 
ized punishment imprlsdnment for not more than 10 y e u s  and 8. flne 
of not less than % j o O  nor more than $6,wO. Id. The defimtmns of danger- 
ous drugs in this 195E enactment  we^ iollared almort enhrely in rhe 
Drug Abuae Conwol Amendmentn of 1966. m e  D.C. CODE A m .  S 33-701 
(1916). 

The Court failed io acknowledge the =heme of punishments provided 
by the h e n h e n b  effective 21 October 1968. See M ~ e e ~ m p s n y i n g  notes 
202206. supra" 

United States V. .Menat, No. E-22618 (A.F.B.R. 11 Oet. 1968). 
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In early 1968, the Department 04 Defense, in an effort to 
curb illegal or improper use of drugs by members of the armed 
forces, directed each military department to  assist in  the develop- 
ment of informational and educational materials, review existing 
pmgrams, recommend new policies and prepare evaluations." 
Each military department was directed to  develop additional pro- 
cedures to control smuggling and illicit trafficking, and to issue 
or revise regulations to carry out the program. 

Perhaps anticipating the need, a change to Army Regulation 
60050' was promulgated on 8 January 1968. I t  prohibits the 
use, saie, transfer, and introduction of depressant, stimulant, and 
hallucinogenic drugs except for  authorized medical purwses and 
defines them in the same way 89 the  Drug Abuse Control 
Amendments, Le., barbiturates and amphetamines, and their com- 
ponents: LSD: and any substance designated by the Secretary of 
Health, Education, and Welfare, the Attorney General of the 
United States, or their designees, as habit forming, abuse prone, 
or hallucinownic, becausr of stimulant or depressant effect8 on 
the central nervous system. Also, service members must keep 
authorized drugs obtained by prescription in the original cnn- 
tainer in which delivered. 

VI. MARIHUANA 

A. GENERAL 
La euearaeha, la evearaeha 
Ya no quiere UMinar, 
Polgue no bene, porgue IS falta 
Marihuana que fumar." 

A very old plant, known as Indian hemp, has been the source 
of pleasure for  millions of people for  thousands of years. In its 
more esthetic farm it was described in a pharmacy book written 
by the Chinese Emperor Shen Nung, about 2737 B.C.'" I t  was 

Dep't 01 Defense Directive No. 1300.1 ( 2  Feb. 1968). 
A m y  Reg. N o .  600-50, para. 18.1 (now Change No. 4,  18 Aug. 1W9). 
(The little cockroach, the little eoekroaeh 
Just doesn't want ta travel on, 
Beesuse he's craving, i o  moke a =der ,  
But  marLhua.na he ha8 none.) 

Mexican folk ~ a n g  of unknown origin. (Translation license supplied.) 
* Taylor. T h o  Ple~laont A m a m n .  The Story o/ Marihuana, in THE 

MARIHUANA P u s n s  35 (D. Solomon ed. 1968) [hereinafter cited as Taylor] 
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of commercial value for hundreds of years in the manufacture of 
mpe, twine, and textiles, although it has been largely superseded 
by synthetics for these uses. Indian hemp is a weed-like annual 
plant, reaching heights of from one to twenty feet, depending on 
the soil.'" Cultivated for its fiber, i t  was one of the earliest 
crops in the American Colonies and was reported as early as 
1632."' I t  was christened 88 Cannabis sativa by Linnaeus, in 
1753." 
Cannabk indica is the scientific name for the flowering tops 

of the female plant which produce a resinous exudate, from 
which cannabinol is extracted.' The power of the active ingredi- 
ents of the plant varies with the purity of the extraction and the 
best known, in descending order of effects produced upon inges- 
tion, are hashish, charas, ganja, bhang, and marihuana." There 
are  hundreds of other terms for hemp in all languages, of course, 
but marihuana, the resin content of which is lowest, is best 
known in America."' The drug does have mme antibacterial activi- 
ty but a t  present there are no well-substantiated indications for 
i t s  therapeutic use." Its social uses are more well defined, it 
being estimated that its ingestion in one form or another is car- 
ried on by two to four hundred million people throughout the 
world.' 

The following discussion will be limited to marihuana, t h e  
dried, crumpled stems, leaves and seed pods of the plant, used 
in smoking as is fairly commonly known by all, and accepted by 
many. It  must be acknowledged that the effects to be described 
a re  greatly heightened with the use of the purer forms. As will 
be noted, i t  seems logical that  the majority of marihuana users 
would likely avoid the purer forms." It  has been stated that  

MAURER VOOEL loa. 
=' I d .  at  105. 
'' Taylor 32. 

MAI'RER & V O m L  10345. 
=" Taylor 39. The word "marihuana" is  said to be a corruption of the 

Portuguese word, "maripango." meanins intoxicant. GOODMAN & GILVAX 
170. 

"' Taylor 89. 
GOODMAN & GILMAA 3d 800, 
MAVRER & VDOEL 113: Taylor 43.  
See text aecompsnrins notea 247-260. infva. 
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"hashish compared v i th  marihuana is like pure alcohol and 
beer."" 

When marihuana is smoked, its effects occur within a few 
minutes and the duration of the effects is relatively short."" 
There are  ne lasting ill effects even from the acute use af mari- 
huana and no fatalities have ever been reported."' The number 
af cigarettes smoked ta pmduce the desired effect depends on 
the purity of the substance. The most common reaction is @ 

dreamy state OS altered consciousness in which ideas seem dis- 
connected, uncontrollable, and freely flowing." Time and space 
perceptions are altered or distorted."' There is a feeling of ex- 
treme well being, exhilaration, and inner-jayausness.'" Accard- 
ing to the personality of the user and the setting, reactions vary, 
but inhibitions are  lessened itnd personality is released although 
not changed."' "When alone, the subjeet is inclined to be quiet 
land drowsy; when in company, garrulousness and hilarity are  
the usual picture."'" Thus, the effects are in a general way com- 
parable to the effects of alcohol."' 

Ingestion on marihuana causes a strong increase in appetite," 

"' LIXDEIMITH 2 2 4  "It IS difficult not t o  be struck by the remarkable 
similarity bemeen the dewripnon of the behavioral and wb2ect.n effffrr 
of large doen  of cannabis and similar descriptions of the psychotogenies 
such BS LSD, mescaline, and paglacibm T I i a  1s especially tine, when the 
mom  ofe en: rmtiiet.cs are need rather than marihuana itself." Gwdman 
& Gil&.n. m&a note 232. The sp the t ie  equivalent of Cannabis indica 16 
ealled pyrahexyl compound DIAL'RER & VOCEL 108. 

G O O D ~ I A \ ~  & GILIIAI 3d 300. 

I d .  
"' Id.  (emphania added). 

ms Id.; LIXIDESM~TX 223. 
GOODMAR & GILMAX 3d 300; L ~ D E S M I T H  233. 
IIAI'RER k VOOEL 242.  
Goooa~x & GILIAN 3d 300. 
LWDESMITX 213, Y A U R E R  & TOGEL 112. "1 

" Allenruck & Bowman, Psychiotnc Aepecta of .Wanhrona Intozzca- 
n THE X I a ~ r x r ~ h ~  PAPERS 413 (D Solman ed. 1868) [hereinafter 
s .A.Ilentuck d Bournan]; Mayor's Committee ow MaribUnNl (Sew 

Yorh Czty), The Manhvono Problem in the City of S a w  York:  Sociologr. 
eol, Msdioal, Psychological o,d Phonriaeologml Studies, 1 ~ 4 ~ :  in TEE 
>lI*RIHuI(KA PAPERS, wp70 Bt 408 [hereinafter cited BJ La Guardla Rk 
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has some diuretic effects."" and nausea, vomiting, and accasional 
diarrhea have been noted." While euphoria is the most common 
state achieved by use, anxiety may also be produced." This phe- 
nomenon in its most pronounced farm is in relation to  the 
strength of the dosage used and the personality of the user. Thus 
i t  is possible for marihuana to precipitate .a transient psychosis.- 
"Pot" smokers seem to appreciate this hazard and s w n  learn to  
achieve an  optimum "high" and desist from further usage.* 
"Cannabis permits a, dependable controlled usage tha t  is very 
difficult if not impossible with LSD and mescaline."" 

B. T H E  C A L L  FOR REGULATION 

Whereas simple habituation"' may attach to  the use of mari- 
huana, it is not addicting."' This fact  w.as apparently not readily 
appreciated, as, starting in the early 1930's, the Federal Bureau 
Of Narcotics began wndemning the use for pleasurable purp09a 
of the dried crumpled stems, leaves and seed pods of Indian 
hemp. 

La Guardla Repmc 320. 

Gooomn & GILUX, s u p m  nute 232. 

La Guardia Repart 318, 331: Burmughs, Points oi  Distinctian Be- 
tween Sadatiws o r ?  Consezo*uness Ezpanding DTUBB, in THE ? , 1 1 a n r m m ~  
PAPERS, szipio note 244 at 446. 

'*' GOODMAX & GII\IAN 3d 300; hleGlothin, Cannohs' A Rrierenes, in 
THE X ~ R I H D A W I  PAPERS, aupm mte 244, at 469: acconl. Allentuck g; Bmv- 
man 413 (piyclarlr in unstable, disorganized p+rsonaltles). Contra, Mur- 
phy, The Cannabis Habit. A Rewew of Recent Psyehzotric Literature, 16 
L N  BCLL. ON PIRCOTlcs 13, 19-20 (1963) (with- marihuana nor alcohol 
esues nevmtic or psychotic Illness). 

"' 

"' 
"' 

La Guardia Repmt 323, 384, 410; GOODXAK & G m ~ r  3d 300. 
MeClothm, Cannabis, A Reiersnee. I" THE )?IRIHU.<NA PAPERS, ~ s p r o  

note 244, st  458. 
y' See definitions in text acmmpanPng note 7, mqva. 
1y PREFACE TO L ~ N D E S M ~ T H  at  ix; MAURER k V ~ E L  111; La Gvardia 

Report 295-96, 391-98. 
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The intensity of the vieas of hlr. Anslinger, the Commission- 
er, wm probably not justified,"' although there is no reason tn 
doubt his good faith in seeking to  curb what he considered to 
be "always an abuse and a vice."" Nonetheless, Indian hemp 
began to be equated with vicious crime; it was characterized as 
the stepping stone toward the lair of the "dope fiend"; and, 
indeed, WBS being called a narcotic." Soon, many states began 
adapting laws against the consumption of marihuana, and full 
cooperation in drafting and publicity was given to  public and 
private organs alike by the Bureau." 

C. THE MARIHUANA T A X  ACT 

In 1937, the House Committee on Ways and Xeans, af ter  di- 
recting hearings on marihuana, concluded that  the federal taxing 
power should be employed to raise revenue from the marihuana 
drug traffic and "to discourage the widespread use of the drug 
by smokers and drug addicts."" Noting that  in 1936, 196 tons 
of marihuana destined for illicit use were seized and destroyed 
by state authorities under state laws, the Committee mnsidered 
the effects of the drug: 

Under the inflvence of this drvg  t k  w i l  ir destroyed and ail pmwm 
d direobng and eonl:col!mg rhoughr 15 I d  Inhibitions a r e  re- 
leased. A s  B *"It of t h e e  effects. ~t appeared f r m  testimony 
produced e t  the  hearings tha t  many \ d e n t  erimea have been and 
are being mmmimed by p e n o m  under the influence of this drug. 

Is Aecordmg co Mr. Anslmger: "It undermines its victims and degrades 
them mentli lg morally and phssxaily.  There IS complete unprddletabiiity 
with effeeti  t i a t  may range from intense inroxicatmn, having fi ts ,  ermlnal 
asaaultr, and stupefaeban." H. AXSLIXCE~ & J. TOMPKISS, THE TRIFFK Is 
NARCOTICS 21 (1953). 

*" Id.  
'a An "educanonal eampa>gn" poater of the day, affmally welcomed 

and encouraged by the Bureau stater:  "Beware! Young and Old-People 
in AI! Walks of Life! This marihuana cigarette [pielure] mag be handed 
to 3-0" b) the fnendly strangel.  It eontsiin~ the Killer Drug 'mmihuam-  
B Doaerful nareof i~  in which l u r k  murder! Inaanitg! Death! W A R K I Y G !  
Dope Peddler3 are i h r e u d !  They may pnt some of this drug  in the [picture 
of B teapot1 or in the cocktail or in the tobacco cigarette?' TXE MARIHUAXA 
PAPERS, m p m  note 244. a t  197. 

Far an interesting account of the campaign, bee Becker, Marihuana. 
A Sociologieal Oi-rrz'isw, in TXE IIARIHUAKA PAPERS, mpvn n ~ t e  244 at 
84. 

"'I HOUSE COMM. ox WAYS AND J ~ E A A S ,  THE MARIHUANA T ~ i i i c  
H.R. REP. KO. 782, 76th Cong. 1st Sess. 1 (1937).  

BILL, 
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Not only is marihuana used by hardend criminals to i teel t h m  
to commit violen6 crmes, but it is aim being placed m the hands 
of high-sehwl chiidpen in the form of marihuana eigareb:ei by un- 
m - ~ p y l o ~ s  peddlen. C a m  =re eired at  the hearings of sehwl 
children who have been driven to mime and insanity thmugh the 
yse of this drug. Itr continued use results many m e *  in impotency 
and inJanity.'= 

The Senate Report adopted the House Report and offered 
nothing further."' 

The Marihuana Tax Act of 1937' defines marihuana, and in 
structure is very similar to the Harrison Act, as it  became re- 
fined. Anyone who deals with marihuana in any of the ways 
e.160 provided in the Harrison Act must f i rs t  register with the 
district collector and pay a special registration tax. Transfers of 
marihuana may be made only pursuant to written orders on 
forms baught from the collector. The same procedures in the 
Harrison Act relating to physicians, dentists, and veterinary sur- 
geons apply, T r a n d e r  taxes a re  $1.00 per ounce for  those who 
have registered, and $100.00 per ounce for those who have not. 
Proof of payment of the tax is evidenced by appropriate stamps 
affixed by the collector to the original order form. If any per- 
son possessing marihuana fails af ter  reasonable notice and de- 
mand by the collector to produce his order form, i t  will be pre- 
sumptive evidence of guilt of improper possession and also lia- 
bility for payment of the tax. The penalties for  violations of 
the act were a fine of not more than $2,000 and imprisonment 
for  not more than five years. 

D. PUNISHMENTS: 1951,1956 

As haa been noted," in 1951, the penalties for violations of 
the act were made uniform with the penalties for narcotic drugs 
viol&tions, and were increased to imprisonment for five years, 
for  f i rs t  offenses; 5-10 years, for  second offenses; and 1 0 4 0  
years, for  third and subsequent offenses. No probation or BUS- 
pension of sentence would be given for second and subsequent 

"" I d .  at 1. 
'* SEXATE CoMarTTEE ON FINABCE, MARIHUASA TAxmXo BILL, S. REP. NO. 

Aot d 2 Aug. 1937, eh. 563, 50 Stat. %l (found in mattered section8 
BW, 76th Can& 1st S e s ,  (1931). 

0i 26 U.S.C.). 
Spe text accompanying notes 147448, mpra, 
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Senator WELKER:  In  other w e d s ,  I t  builds up a fahe  sort of 
feeling on the pa17 of the user t*at he has no .nhh;ion% agamm 
dong anything; m I c o m e & ?  

3Ir. I N S L I N G E R :  He is completely irrerponnble. 
Senator WELKER:  Thank you, Comii rwner ."  

E .  THE GREAT DEBATE 

1. Parties and Issaes. 
Just as there are  two schools of thought pertaining to  danger- 

ous drugs, t,iz., law enforcement officials and the medical, 
scientific and sociolagical disciplines, these t w o ,  schools are simi- 
larly aligned with reaard to marihuana. I t  is clear that the pasi- 
tion of the law enforcement group i s  that  the use af marihuana 
is productive of crime and that  it leads to the use of narcotic 
drugs, principally heroin.'" Jlorwver, there is more uniformity 
among the law enforcement group than the other group. 

With regard to marihuana being productive of crime, the non- 
law enforcement authorities find that  it is a matter of degree. As 
has been noted, the effects of marihuana are in many respects 
similar to alcohol in that  it produces intoxieating effects."' Thus, 
on? commentator ha8 s!ated: Thele is no evidence that i t  pro- 
duces crime, leads to disease, produces significant mental or 
moral injuries, or even leads to excess any more than alcohol 
does."'" 

The fact is that  most habitual users suffer from basic persan- 
ality defects as those .of the alcoholic."' "Jlarihuana tends to 
release personality, not t o  change it; whatever you were before 

"' Xeannga on S. 5780 Befoie the Suhromn. on 
Federal Crim;nal Code a/  the Senate C m m .  on the J 
1st Sess. 18 (1835). 

Sei, e.g. ,  Kller ,  .MMarikuona The Law and Its Enfoieement. 3 S u m  
L. Rri .  80 (1968); et., \Iumay, Psychology aad the Drug  .4ddcet, 18 CATX. 
L. RET. 88 (1966). 
'I L ~ R D E S M ~ T X  223, MAURER g. VWEL 112; Allentuck & h i m a n  416; 

Blum & Funkhouser.Balbaky. .Mmd Altenng D m g s  and Dangerous Behaa- 
io? Dangerous D r i q s ,  ~n PREJIDEXT'S COMM'S 0s LAW EXFORCEMEFTS AXD 
ADMIFISIRATIOW OF JLSIICE. TASY FORCE REPORT: NARCOTICS AZD DRUG 
ABUSE 22 (1967) [hereinafter cited 8.8 Blum Report]. 

LIXDESMITH 2 2 6 ;  oceoid, LaCuardia Report 297, 307, 404; kOrm B pcF&sy;%:;;e 4;2 ;;348:2rn0io;; &y~;;~;;~i &k;; 
lo r ) :  JILSER g. YODEL 242 (no causal relation between marihuana and 
violeni d m e )  : Blvm Report 25 (no rehable ewdence manhuana "cauhes" 
crime), Murphy, The Cannabis Habit: Reuiev of Recent Psychzatrio Lit- 
e m f v i e .  16 U.Y. BULL. OK N.~RCOTICS 16 (1863) (negative relationship 
with e r h e  and use of marihuana1 

'- 
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you smoke marihuana, the drug will only make you more so.""' 
From the medical authoritative commentators: "There seems to 
be .a gmwing agreement in the medical community tha t  mari- 
huana does not cause criminal behavior, juvenile delinquency, 
sexual excitement, or addiction. Therefore, while attempts to limit 
its use a re  appropriate, the hazards of use should not be exag- 
gerated.""' 

The non-law enforcement authorities do not agree on the re- 
lationship between the use of marihuana and the use of nar- 
cotics If there is a genuine progresion from marihuana to  her- 
oin, for instance, then i t  would naturally follow tha t  the use 
af marihuana may indeed be productive of the types of crimes 
committed by narcotics users to feed their habits. These crimes 
a re  almost invariably non.violent.'.@ One view of the relationship 
is that  marihuana habituation does not lead to the use of mor- 
phine, heroin, coeaine, or alcohol, and that the associated use of 
marihuana and narcotic drugs is rare."' Other authorities describe 
the use of marihuana as characteristically the first  step to  hemin 
addiction, especially among youngsters.".' There is probably some 
t ru th  to bath positions, depending upan the individual user's 
psychological makeup and the environment. No progreesion equa- 
tion can be made 89 a generd rule, however: 

Case histon/ material suggests that many identified hemm "sen 
have had earlier expmienfei -4th mamhuana, but their "natural 
histaw" ii also iikely 01 include ma earlier illicit w e  d eiga- 
rerte~ and almhol. The evidence fmm our college students and 
utoplate and news articles is elem that many pereons no: in 
hemm-riek neighborhmds who exprimen% with marihuana do not 
''pmg-i~ss'' t o  ''hard'' narcotics." 

n.0 I d .  
G o o o r ~ n  & GILWAX 3d 300 

beats him." Id.' 

& Bowman 416. 
"" GoooMAr & GILMAX 174: aoemd, La Guardis Report 807: Alientuck 

=, M*L'RER & VDOEL 113, 245. 
BlumReport24. 
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2. The Plea for Judicial Review. 
Considering that  no natural or inevitable progression from 

marihuana to  narcotics can be demonstrated, and drawing upon 
the  foregoing authorities who suggest that  at ita worst the  in- 
halation of ''pot" is no worse than the ingestion of alcohol, 
which is well known to be addicting and physiologically harmful, 
legal commentators have pointed out that  perhaps the judicial 
branch should act  in the default af the legislative branch and 
deciare the praseriptians of marihuana use unconstitutional."' 
Generally, several cases have provoked the commentators. With 
salient portions they are briefly reviewed, as follows: 

In 1963, the Supreme Court, in the case of Sherbert v .  VaeT,'" 
considered the concept of the necessity for  finding a "compelling 
state interest" before individual freedoms could be abridged by 
the state. Here, a Seventh Day Adventist was discharged from 
employment for refusal to work on Saturday, her Sabbath Day. 
and ~a refused unemployment compensation by the South Caro- 
lina Employment Securib Commission because of her refusal, 
which had caused other employers not to hire her. The Commis- 
sion found her disqualified for  unemployment compensation b e  
cause of her failure t o  accept suitable work. The Supreme Court 
held that  this restricted the free exercise of her religion and 
found no "compelling state interest""' in enforcing the eligibility 
provisions that  justified substantial infringement of her f i rs t  
amendment right. The Court said "It is basic that  no showing 
merely of a rationa! relationship t o  some colorable state interest 
would suffice: in this highly sensitive area, '[olnly the g-west 
abuses, endangering paramount interests, give occasion fo r  per- 
missible limitation'."" 

The Supreme Court discussed the concept of rational classi- 
fication of acts with regard to the equal protection guarmtees of 
the fourteenth amendment in Skinner v .  Oklahoma' and 

'.' Id .  at  406.  
_* Id., eit?n# Thomas 1.. Collim, 323 E S  616 (1946).  

816 U.S. 586 (1842). 
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MeLaughlin ?i. Florida." In  Skinner, the Oklahoma Habitual 
Criminal Sterilization Act defined habitual criminals as persons 
convicted two or more times for crimes amounting to felonies 
involving moral turpitude and included larceny and larceny by 
fraud but expressly exempted embezzlement. This meant t ha t  
under the act  a chicken thief could be sterilized but an embezzler 
could not. The Court held that since the nature of the two 
crime8 is intrinsically the same, and punishable in the same man- 
ner, the:e was a violation of the equal protection clause of the 
fourteenth amendment. The Court stated: "When the law lays an 
unequal hand on those who have committed intrinsically the same 
quality of offense and sterilizes one and not the other, it has 
made a s  invidious a discrimination a s  if i t  had selected a par- 
ticular race or nationality for oppressive treatment.""' In M e -  
Laughlb, the Court struck down, for lack of rational classifica- 
tion, a Florida statute which made i t  a criminal offense for a 
white person and Negro of opposite sexes, not married to each 
other, t o  habitually lire in and occupy in the nighttime the same 
room The procedure for arriving a t  the desision wvas stated 
thusly: 

Judicial inquiry under the Equal Pmtection Clause, therefore, doer 
not end with B showing of equal application among members of the 
d a s n  defined by the legislature. The cou l t i  m u t  reach and deter- 
mine the que3:ion whether the classifications draxn  in a itate are 
reasonable in the light of it3 pulpale--and I" th is  caie,  whether 
there 1% an arbi t rar?  and mvid,our di?crh,.nation between those 
e l a ~ i e s  corered by Florida's cohabitation lax and those e x d ~ d d . ~  

Since the statute did not prohibit similar cohabitation between 
memberd of the same race i t  was stricken for lack of rational 
classification. 

In Gviswold v .  Connecticut," the Supreme Court held that a 
state statute xs-hieh makes i t  a criminal offense for a masried 
couple tc use contraceptives is invalid as violating their r ight OS 
privacy. Two important notions were recognized by the Court. 
The first, which was obviously obscurely defined, is that  there 

379 u s  181 i1061). 
aq 316 T.S. 635, 641 (1042).  

379 U.S. 181, 191 (1861). 
331 V.S 4iO 11966). 
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are constitutionally protected "zones of privacy"" which may not 
be penetrated by the state. Secondly, the Court applied the rule 
of KAACP v. Alabama, 371 US. 288, 301, that  a "governmenbal 
purmae to control or prevent activities constitutionally subject 
to  state regulation may nab be achieved by means which sweep 
unnecessarily broadly and thereby invade the area of protected 
freedoms."" 

I t  is, of course, difficult to consider these caws in 'any context 
unrelated to highly charged areas of religious, racial and pro- 
creational freedoms. However, the legal commentators assert that  
the principles these m e s  announce are just as valid in  the area 
of private marihuana indulgence within the ordinary framework 
af the l a w  

The commentators urge that  in the light of today's knowledge 
and scientific approach, the main reasons for  suppression of the 
possession and use of marihuana, wit., indireet suppression of 
addictive drugs and prevention of crime, are  not-and never have 
been, for that  matter--valid. Itoreover, marihuana at its worst 
is no more dangerous than alcohol, and the failure to include 
alcohol within the statutory scheme of narcotics does not satisfy 
the equal protection standards in Skinner and McLaughlin. The 
burden of proof is on the Government not only to present evi- 
dence for justification of the exclusion of alcohol from the class 
of illicit narcotics, but to supply an adequate compelling state 
interest in violating the zone of privacy that would allow un- 
abused private enjoyment of marihuana or to give it a m r e  
rational classification along with alcohol. 

In this connection, it is pointed aut  that  when the state im- 
poses sanctions against individual choice some societal intereata 
must be found to outweirh the initial interest in individual free- 
dom of action. W e  cannot afford to treat individual freedoms 
lightly. The prohibition of the use of marihuana must refleet 
more than a popular distzste of middle clam morality: it  must 

A r e n t  "zone" recognized by the Supreme Court is the right to pes. 
session of obrene mater.al in the privacy of 008's home. In mvalldatmg a 

prohihiring p~iv&tfe ~ o ~ s e r n ~ o n  of obscene matter, the Court 
present state of knawiuledge, the Stare may no more pmh:ht 

mere pm~el l lon  of obacene matter on the ground that it may lead to anti- 
social mnduer than It may prohlbit possess.on of chemistry books on the 
ground that they may lead t o  I h e  manufactwe of homemade apinta." Stanley 
V. Georg?a, 394 T.S. 557, 56'7 (1969). The Court added, hawever, that this 
holding does not apply t o  the p w e r  t o  make pmse66.on of other items such 
as n~mDtic8, firealms, OF stolen gwds a crime. I d .  at 558.  
a 381 T.S. 470, 485 (1961). 
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refleet the suppression of real dangers, and the considerations 
defining criminal conduct must be reflected in rational classifica- 
tions. There is insufficient scientific evidence to suppress the 
simple use and possession of marihuana. Accordingly, it  should 
be reclassified and placed in ita rational category along with 
alcohol, our most regulated drug. The statutes controlling mari- 
huana trafficking are adequate to prevent serious misuses, hut 
legislative and police intrusions upan private me of marihuana 
are  not justified. 

Judicial r m e w  of the factual premiaes of marihuana leglslatlan 
1s needed not because marihuana is nece6sary TD modern life but 
because the legidammi have defaulted in rheir duty u) avoid irra- 
tianal emsiderations in defmmng criminal conduct. Private w e e  mas 
be marihuana's only diapensat.on. For better or worse, however, 
w e  long ago made the choice to strike a balance bemeen r e p r e i ~ i ~ n  
and profedon of mi  v i m  That  balance should be accorded to the 
mer of marihuana. just  as i t  has been restared to the e o n s m e r  of 
alcoho!." 

In 196, at  the International Bridge in Laredo, Texas, federal 
agents discovered less than ane-haif ounce of marihuana on the 
floor and in the glove compartment of a ear driven by Profes- 
sor Timothy L e m .  For his offenses, he was fined S30,OOO and 
was sentenced, tentatively, to imprisonment for 30 years.s The 
Supreme Court agreed to adjudicate two issues: (1) whether a 
conviction for failure t o  comply with the transfer tax provisions 
of the law violated Leary's right against self-incrimination and 
(2 )  whether due process had been denied by the presumption 
that  possession is aufficient evidence that  Leary had knoviedge 
that  the marihuana FBS illegally imparted or brought into the 
United States. The Court held for the appellant on the f i rs t  
count, finding a "real and appreciable" hazard of self-incrimina- 
t ion because registration would subject him t o  prosecution under 
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federal and state laws.' Regarding the second issue, the Court 
announced the rule that  "a criminal statutory presumption must 
be regarded as 'irnational' or 'arbitrary,' and hence unmnstitu- 
tional, unless it can be said with substantial assurance that  the 
presumed fact is more likely than not to flaw from the proved 
fact on which it is made to  depend."" Did Leary know, more 
likely than not, that  the marihuana w'as imported o r  brought into 
the United States illegally? The Court said, "We find it impos- 
sible to make such a determination,"" and reversed the convic- 
tion. 

F. MILITARY OFFEh'SES 

The use, possession, and introduction of marihuana has been 
prosecuted a s  a military offense since ahout the time of federal 
legislation."' While a dishonorable discharge has always been 
included as authorized punishment, sentences to confinement 
never did exceed one or two years- until the enactment of the 
Uniform Code of Military Justice in 1950, when the authorized 
maximum punishment to confinement was increased to five 
years," as is authorized today." 

For  the benefit af the lay reader, it  should be noted that  
Congress has provided in all of the punitive articles of the Uni- 

Leary V. rn i ted  States, 396 U S  6, 18 (1868). The Court bottomed 
the judgment an s l m i ' a r  holdings in Jlarchetti Y .  United States, 39 U.S. 
38 (1868) (statute requiring registration and payment of ocenpatimal tax 
on wagen invalidated as directed to a s i e t  group inherently SUBpeet of 
criminal activities); Grmm Y.  United Stater, 390 U.S. 62 (1968) (statute 
required registration and mpoaed excise tax on proeeeds from wagering) i 
and Haynes V. United States, 390 U.S. 86 (1968) (prosecution far pome-  
*ion of unreg.ntered weapon under NalionP Firearms Aot, 26 U.S.C. s 
5851 (1967)). See SDbelaff, The Yonhuona Taz Act, 3 Svrr. L. REV. I D 1  
(1968) ; Cammenl, The Malihi&ono T a z  OVA the P m i l e g e  Apznst  S e 1 J . h  
cnminotwn, 117 E. PA.  L. REV. 432 11968). 

L e a w  V. United Stater, 395 U.S. 6 ,  37 (1969). See 48 TEUS L. REV. 
483 (1970), wherein the ease 18 made for retainmg the former "ratmnal 
eonneclion" teal for presmpfmns enunciated in Tot 7.. United States, 318 
U.S. 465 (1943). 

k r y  1. United Stptes, 385 U.S. 6, 52 (1969). 
See text aeeompsnying notes 16.L166, mpw 
Marihuana offenses meived apecifw treatment m the table d maxi- 

mum punishments for the firat time m 1849. See M m u d  for Caultd-Jlart~d, 
United States A m y ,  1949, para, 1170. 

Manual for Caurta-Martlai, United States, 1851, para. 127r.  
M*I(UAL FOR COURTS-MARTIAL, Uamm STATES. 1969 (Rev. ed.), para. 

1na. 

nn 



51 MILITARY LAW REVIEW 

form Code of Military Justice. except in the cases of m&jor 
crimes, where the punishment af death may be authorized or 
directed, generally, for punishment "as a court-martial may di- 
rect,"- or, as in the case of narcotics and marihuana offenses, 
punishment "at the discretion of that  court.""' The Executive 
Order prescribing the particular Nanual far Courts-Martial then 
provides the appropriate authorized maximum punishment for 
each offense. Courts-martial may adjudge m y  sentence, within 
jurisdictional limitations not pertinent here, up t o  the maximum 
sentence. There a re  no mandatory minimum sentences for nar- 
cotics or marihuana offenses as are found in the federal seheme. 
Without doubt, the military approach is humane, responsive, re- 
sponsible, and adaptable, in comparison with the federal system. 

VII. SELECTED AREAS O F  INTEREST TO 

MILITARY LAWYERS 

IT 13 beearning ever more i m p t a n t  that the law be uarrhg of re 
spec>.= 

A. STATISTICS  

1. The American Public. 
There a re  no available reliable statistics on the actual incidence 

of drug abuse in the United States. I ts  incidence is indicated 
largely by the number of convictions for one form of drug abuse 
or another. Even so, what has been made ar,iilable ta the fed- 
eral authorities has been submitted on B voluntary basis. With 
regard to  active opiate addicts, the Bureau of Narcotics provided 
a system for voluntary reporting by state and local authorities, 
but many of these agencies and many health and medical agen- 
cies have not participated.'" There are no statistics an how many 

L'I~FORII CODE OF ?.~ILITARI JUSTICE art. 133 
". TxilFORDI CODE OF MILITARY JrSTICE art. 134. 

Address by Profemor Lovii B. S e h w r t z ,  The Judge Advoeak Gen- 
e r a ? ~  Conference, Chariotrenwlie, Vlrglnia, 9 October 1968. Profesmr 
Sehuartz, Benjamin Franklh  Profeasor of L a y  Umverrjty of Pennrysvan~a. 
i s  the Chairman of the Premdent'n Cornmiaaion on Reeodlflemtion of Title 
18, United States Code. In his address, he equated "respect" w t h  law chat 
18 "sysremarie, complete, and ratmnal." 

PREIIDEXT'S CoIlhl'l oh L * r  EXFORCEI(ES-T *no A D ~ ~ ~ X ~ S T R A T ~ O N  OF 
JUSTICE, TASY FORCE REPORT. NARCOTICS AYD DRUG ABUSE 2 (1967) [here- 
inafter cited BS TASK FORCE REPORT]. 
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turn to  narcotics far the first time each year.'" In fact, there is 
a general consensus among criminologists about the unreliability 
of statistics on all types of crime."' 

Regarding dangerous drugs, little is known, other than that  
their consumption has increased alarmingly and that  there have 
been huge diversions into illicit channels.''q The hallucinogens 
a re  not available for legitimate distribution to the public.'" The 
actual prevalence of use of marihuana in the population is un- 
known, and data are  considered unreliable because of rapid 
changes among types of users.'" Our experts continue to increase 
their estimates dramatically, in the millions.'" 

Sot ing that  only a federal health agency could promote full 
cooperation from state and local health, welfare, and m e d i a l  
sources, the President's Advisory Commission on Narcotic and 
Drug Abuse of 1963 recommended that  the Secretary of Health, 
Education, and Welfare establish a cooperative national reporting 
system to "collect, collate, and analyze data on all forms of nar- 
cotic and drug abuse so as to obtain an accurate assessment of 
the problem."'" This key recommendation was not followed, and 
there remains a lamentable lack of information, even on the 
progress of treated addicts and their percentage of relapses.". 

2. The Military Services. 
In 1967, the Assistant Secretary of Defense (Nanpower) ap- 

pointed a Department of Defense Task Force on Narcotic and 
Drug Abuse, to  "address the use of marihuana and its relation 
to the broad problem of drug traffic, including all drugs having 

' E  PRESIDEST'S COMMISSlON 22. 
j - 3  BARBER 133. 
'" See text aeeompanying notel 182484, m p m  
IOi Tam FORCE REPORT 7 .  
* Blum Report 24 

Dr. Wanley F. Yolles, former DmctoT ,  National Inatitute of Mental 
Heaith, estimated m 1968 that four lo f ive miilion persons in $he United 
States have used marihuana ai least onee. Heavings Beioia the Subcomm. o n  
Public Health and Welfare of the House Conim. on Interatate and Foreign 
Cmma7oe. Mth Cong., 2d Sess. 177 i1968). A year later, he said, "A eon- 
servative estimate of the number of persona in the United Stat-, both 
Juvenile and adult, who have used marihuana, S.L least once, la about 8 mil. 
lion and may be BJ high %a 12 million people." Heonngs Before the Subomm. 
t o  Inveatigote Juvends Ddinplieney of the Setate  C m m .  an the Judrotaw, 
91st cong., 1st Sese. 267 (1969). 

10 PRE81DEXT'B COMIIISSIOX 29. 
111 W. ELDRLDOE, KARCOTICS APD THE LAW 29 (2d ed 1967). 
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significant impact on the Armed Forces."" The Task Force has 
functioned on a continuing basis. Reports by the various Depart- 
menta are  m d e  periodically, as required. The following statistics 
give an overview of the situation, based upon service-wide in- 
vestigations of drug abuse cases:** 

CASES INVESTIGATED 
HARD XARCOTICS 

CY 1965 
CY 1966 
CY 1967 
CY 1968 
CY 1969 

MARIHUANA 
CY 1961 
CY 1966 
CY 1967 
CY 1968 
CY 1969 

DANGEROUS DRUGS 
CY 1966 
CY 1964 
CY 1967 
CY 1968 
CY 1969 

622 43 284- 
3,W6 103 1,392 
5,536 1,867 3,493 
11,507 3,215 6,335 
19,139 6,480 8,809 

163 1. 126' 
917 20 648 

1,532 34 1,144 
1,694 103 1,073 
3,857 333 1,849 

CY 1965 
CY 1966 
CY 1967 
CY 1964 
CY 1969 

MARIHUANA 
CY 1965 
CY 1966 
CY 1867 
CY 1968 
CY 1969 

.10 .03 # 

.16 .14 .13 

.17 .19 .13 

.32 .32 .41 

.67 .59 .39 

.lS A9 A 

.93 1.80 .89 
1.63 2.69 1.62 
4.84 7.99 4.66 
7.60 14.77 6.21 
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CY 1965 
CY 1866 
CY 1861 
CY 186% 
CY 1969 

# 
.SI 

.M # 
.29 . O l  
.46 . O l  .a 
S O  2 0  38 

1.21 . I8 1.21 ~~ 

p om*etr  *ca.tir,iar no, W*,,&k 

The following table represents a yearly total of inductees re 
jected for drug abuse during the period 1964-1969: 

PERSONS DISQUALIFIED F R O I  THE ARMED FORCES 
FOR DRUG ABL'SE CY 1964-1869 

CY 1864 a91 
CY 1966 611 
CY 1864 854 
CY 1861 1,061 
CY 186% 1,624 
CY 1968 2,638 

The major drug of abuse, which is not treated in the fore- 
going statistics, undoubtedly continues to be alcohol. 

B. OTHER DIRECTIONS: NARCOTICS ABUSE 

1. General. 
It is difficult ta justify the course of action Congress has 

taken in legislation with regard to punishment of narcotics ad- 
dicts. There is, indeed, some r w m  for the charge of overreaction 
when juxtaposing the more rational, measured response of the 
military. 

While acknowledging the fact that  narcotics addiction is a 
disease, Congress has unfortunately by legislation isolated a 
group of citizens with the result that  many have become felons. 
At  the same time, the Government has failed to find a way ef- 
fectively to rehabilitate these pitiful unfortunates. The efforts of 
the Public Health Service Hospitals in Lexington and'Fort Worth 
have been notable failures."" The response of consistently in- 
creasing punishment and considering "isolating" and "quaran- 
tining" drug addicts if they cannot be cured portends the "final 

j l '  B~xseR 165: ateovd, PRESIDEX-T'S C a ~ r r s s l o ~  53 (no aeeepted satis- 
factory eonme of treabnent has yet been aeeompliahed); e t .  Lang, Ths 
Pwauient'a Crime Cmmiieian Todk Rome Reporl m Narcotics and D N B  
A b :  A C d w e  01 the A p b & ,  48 N. D m  L. REV. 811 (LgS7). 
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solution" approach, a result no one could seriously consider ap- 
propriate. 

There is a need to re-examine the premise that controlled 
maintenance of an addict is "immoral" and thus illegal. I t  must 
be recognized tha t  the crime of uae of narcotics is a unique crime 
involving a unique intent and one totally unrelated to the con- 
cept of mens rea. The addict knows t ha t  he will be "punished" 
if he does not commit his "crime"; moreover, without ''cure'' he 
is the protagonist of compulsion. 

2. Ci7;il Approaches and Recommendations. 
a. Controlled maintenance. Within hours after the arrest  of the 

first  four pharmacists and six physicians on 8 April 1919, hun- 
dreds of addicts who had been deprived of their SOUI(CBB in New, 
York City beseiged the Health Department far relief; the next 
day, the first  clinic waa opened to supply these needs. On gov- 
ernment initiative, about 40 similar clinics were set up, not in- 
tended as a means of curing addiction, but as emergency devices 
to prevent exploitation of addicts by drug peddlers. The clinics 
were closed in 1923 for a variety af reasons, the actual one 
probably being poor administration, although it has been "ab- 
served" tha t  legal administration af drugs did not abolish eon- 
traband drug traffic and that the clinics were based "on the false 
premise that addicts are better off XT-ith drugs and that rehabili- 
tation efforts are futile.""' 

There is basis i n  fact that  controlled maintenance is possible. 
"There is B recognition by the British medical community that 
there is such a thing 8s B stabilized addict, <.e . ,  patients who 
can maintain otherwise relatively normal !iaes while being given 
an appropriate dose which may be increased over the years."'" 
The addict Simply goes to a doctor, confides in h 
for. There is no social disgrace and no criminali 
expenditure of public funds, no large bureaucra 
perpetuating narcotic subculture."' There are no current figures, 
but there a re  estimated to be less than 600 addicts in England."6 

"' Howe. Ad Alternative So1ut.m to  the Sareotira Pioblrm. m LAW AXD 

L l l D E S M l T H  140. 
MAURER & VDGEL 8 
GUODM.&Y & GIMAY 3d 308. 
LINDESVITX 168. 

"" Id .  at 166.  This raises an interesting element. There appears v, be a 
marked difference in the  suneeptibiliry of the poplatron EO addiction be- 
tween the United States and England, which i s  eonridered cultural S e e  
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The President's Advisory Commission on Narcotic and Drug 

Abuse of 1963 made a significant recommendation tha t  has not 
been specifically followed, but appears to be increasingly ac- 
knowledged. The Commission recommended "that federal regu- 
lations be amended ta reflect the general principle that  the defi- 
nition of narcotic drugs and legitimate medical treatment of a 
narcotic addict are  primarily to be determined by the medical 
profession.""' 

The Commission also stated that  it strongly believed "that 
properly designed experiments should be initiated to explore 
whether ambulatory clinics f a r  the dispensing of maintenance 
doses to addicts are  feasible."'" 

In 1966 Dr. Vincent P. Dole and Dr. Marie h'yswander, while 
treating a group of high-dosage heroin mainliners, all of whom 
had histories of failures with withdrau-i  treatment, accidentally 
discovered the process of substituting methadone''" for heroin.'" 
It was found that  oral administration of high dosages of metha- 
done effectively blocked their heroin "hunger,"'" <.E., induced a 
cross tolerance so that  even a massive "mainline fix" of heroin 
would have no effect, Thereafter, addicted as surely to metha- 
done as, formerly, t o  heroin, the ad,dict could be restored to a 
socially acceptable and useful status, receiving daily maintenance 
doses. The reports of their successes continue,'" and while there 
has been Some mild skepticism in medical circles," it has been 
confidently predicted that  methadone will be substituted for  
heroin in about one-half of all addict cases within five to ten 
years, under government supervision."' 

Pmsm~n-r's COMWSSIOS 57. 
Id.  at 5 8 .  
See text aemmpanyhg notes 46, 6 6 ,  8 t q m .  
Baesm 166. 
Id .  
TIME, ii Jan. 1969, at i o :  ore aha, Carre?. ,?lethadona "Mzraole" 

Xailrd b# Addrefa,  The Washington Post, 4 1 % ~  1969. 5 C, at 1, 
eol. 2 '  Gay Drug  Addict8 ~n Balfimmr Seek A d  Here, The Evening Star 
(Wnsi;in& D.C.1, 22 .Tu 1970, 5 B, a t  1, eol. 5. 

Cole, Repovt on the Twofmmt o/ D a g  Addxcfzon, ~n TASK FORCE 
REPORT 299, SI 141, wherem he stater, ''As managed by Dole and Nys- 
wander, the.r promam her  a eertam misslanary -1 and eapitit de carps 
which may be partially responsible for them c l a m %  of d m m t  univer~al 
JueeeJs." 

Interview with Michael P. Rosenthal, Profebnor of Law, The Uni- 
versity of Texas, in Auetin, Texas, 31 Dee. 1868. Professor Rmsenthsl NBB a 
eonsultanh to the President's Cammianlan on Law Enforcement and Justlee, 
and WBB referred to by P m f e ~ n r  khwarti as "the best mfomed man in 
the f a v n t q  [on narmtics and drug abuse law, and who] is engaged in B 
atuds for us." Leher fmm Professor Lovia B. Schwarttz to Le author, 15 
Dee. 1988. 
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b.  Criminal punishment. If we can expect meaningful medical 
reentry into the problem of narcotic addiction'" can we also hope 
for rational re-evaluation of t h d l a a s  providing stringent manda- 
tory minimum sentences and denial of suspended sentences, pa- 
role, and probation? 

In 1966, Governor Robert J. Xesner vetoed proposed legisla- 
tion providing for mandatory minimum sentences for narcotics of- 
fenses in i i e w  Jersey, pointing out that  where the punishment 
provided is shocking, officials charged with executing the laws 
will avoid the legislative mandate; prosecutors will be reluctant 
to prosecute; grand juries will not indict: petit juries will not 
convict; judges will invent fictione, thus weakening the law for 
later criminals; defendants will necessarily defend; potential in- 
formers will not inform; and, where suspension Is allowed for  
f i rs t  offenders but the mandatory minimum does not f i t  the 
crime, judges will suspend the whole sentence; and in sum, 
justice to the individual is not effected.'" 

The 1963 President's Commission recommended that  discretion 
in sentencing be returned to  the court8 and, regarding the ad- 
verse results of the present scheme, said: "They have made re- 
habilitation of the convicted narcotics offender virtually impossi- 
ble . , , there is little incentive for rehabilitation where there 
is no hope af parole , , , moreover, parole would provide for 
extensive supervision of the nareotlc abuser following his release 
from prison."'" 

It is well known by law enforcement officials that  the top 
members of the criminal cartels do not handle and probably 
never see B shipment of heroin; they are  protected by a code 
of silence that  meets with swift retribution when violated.'" I t  is 
only the street peddlers, who are often addicts themselves, and 
the addicts that these laws are reaching. When a higher member 
of the heirarchy is apprehended and convicted, there is no reason 
to believe that  the bench would abdicate its responsibility for  
tailoring the punhhment to f i t  the  crime. 

" Prdeasor Rorenthsl characterizes B now slmmr fmditimal reluctance 
on the psl t  of the medical pmfersianals ta become involved as ahoiving signs 
of encour~gementi mormver. the traditional position of the Fedewl Bureau 
of Nnrmtien has k e n  eonaideroblv ameliorated, reeenrly. Intervrew, mp7a 
ll0k a24. 
'I State of New Jersey, Executive Dep't, Agnemhiy Bill No. 488, Veta 

Xeasnge of Gar. PI. J. l eyner ,  p. 3 (mimeographed. 28 run. I S b S ) ,  m u l e d  
in Lrlinasmrx 19-52. - R.IZDIN~'s cowmmx 40. 

"= TASX V o l a  BEmm 7. 
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The President's Commission of Law Enforcement and Admin- 
istration of Justice of 1967 also recommended that  discretion in 
sentencing be returned to the courta'" and, further, that  addi- 
tional Bureau of Narcotics personnel be authorized to "be used 
to  design and execute a long-range intelligence effort aimed a t  
the upper echelons of the illicit drug traffic.""" 

3 .  The Militmy Approach. 
The military framework for dealing with narcotics offenders is 

considered adequate. Concerning addiction, its treatment, and re- 
habilitation, the following Department of Defense policy is 
stated: "It is not within the mission of the Military Departments 

ve medical care to members on active duty re- 
quiring prolonged hospitalization who are unlikely to return to  
duty."" Xoreover, for  members who clearly demonstrate that  
they are unqualified for retention, administrative discharge by 
reason of unfitness is authorized."' 

Military lawyers would do well to keep this policy in mind 
when advising commanders an whether to prefer charges a t  all 
for acts of addiction. Un!ess a highly aggravated crime has been 
perpetrated, it  would appear preferable to explore rehabilitation 
potential of the offender with a view toward possible adminis- 
trative separation from the service. 

C. OTHER DIRECTIOSS: DASGEROCS DRL'G ABUSE 

1. A Militarg Offense.  
As has been noted, the use, sale, transfer, or introduction of 

dangerous drugs except for authorized medical purposes is pro- 
hibited by Army Regulation."n 

Three questions are raised by this new offense, punishable as 
a violation of a lawful general regulation. They concern the 
rationale of the proscription, the element of knowledge, and the 
punishment for its commission. 

a. Rationnle of the proscription. The Drug Abuse Control 
Amendments of 1963 did n o t  attempt to regulate simple posses- 
sion and use by the ultimate consumer, but sought to stem the 
diversion of dangerous drugs into illicit channels. Thus, all con- 

'* I d .  at 12. 
I d . a t 9 .  

m'l Dep% of Defense Directive So. 1332.18, sec. V.E.l ( 8  Sen. 1968). 
/ '  Dep't of Defense Directive Xo. 1331?.14, sec. V.A., VII.I.3 ( ? O  Dec. 

l 9 W  
"' See text aemmpsnying nota 222-223. aupra. 
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cerned with manufacture and distribution were held to stack 
maintenance and record accountability in order to control legiti- 
mate distribution."' Making crimes of conduct such as self-medi- 
cation was considered questionable, ~ i n c e  i t  is (1 )  widespread; 
(2)  although undesirable, not a significant deviation from what 
is normal in our soeiety; ( 3 )  difficult to enforce: (4 )  likely to 
make criminals out  of too many people; moreover, such a pra- 
scription ( 5 )  would not benefit the user; (6 )  might not be taken 
seriously; and ( 7 )  could revive many of the old problems asso- 
ciated with prohibition."s 

Sonetheless, because of the pressure of I a n  enforcement agen- 
cies, in 1968 simple possession and use without proper authority 
was prohibited in order to ease the burdens af law enforcement 
officers in apprehending traffickers."' Congress did specifically 
and emphatically indicate that that  was the overriding reason for 
the 1968 amendments and that incidental transfers between ather- 
wise law abiding citizens should not be made the subject of 
prosecution."" 

T h e  Mibtnry Departments should state the same policy. R e  
already hare a punishment scheme designed ta act upon the pos- 
sessor or user who as a result of such use and poeseasian in- 
capacitates himself or o the rdse  hinders the military mission. We 
must be as cautious with the careers of our military personnel a s  
we are with the careers of the youth in the general society. 

b. The element of knowledge .  I t  is important to diatinguish 
the knowledge requirements of the military offense. While there 
is no requirement t ha t  knowledge of a general regulation be 
alleged or proved,'" just a s  n i t h  use or possession of marihuana 
or a habit-forming narcotic drug, if the issue of innocence (to., 
lack of knowledge) of possession or use is raised, a showing 
of knowledge becomes a requirement of proof.'" 

e. Punishment for the offense.  What is the punishment au- 
thorized far this offense? As was discussed, the Court of IIili- 
t a ry  Appeals held in L'nited States L ,  Tumer"* that the punish- 
ment under article 134 of the Code for misuse or. abuse of dan- 

, 

See text aeempan)-?ng notes 136-190. wpra.  
"' Rosenthal. Dangerou~  D m g  Legzalation *n the Cnited States Reeani 

mcndations ard Cmmsr ts .  46 TEXAS L. REV. 1031, 1101-103 11967). 
ct. text aaeompanying notea 195-210. supra. 
I d .  
>~I*NUAL FOR COURTS-DIARTIAL, UYITED STATES, 1 8 6 8  (Rev. ed.), para 

92. 
tm Id.  p8ran. 164a(4), 2136, 
** 18 U.S.C.M.A. 55, 39 C.M.R. 55 11965). 
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gerous drugs was not provided for specifically in the Code or 
Manual, and that t he  punishment authorized ,%--as t ha t  provided 
under the United States Code or the Code of the Distrist of 
Columbia, nhichever is lesser."' 

What if the offense is charged a s  violation of 8 isnful general 
regulation, under article 92(1) of the Code? In 1969 a Court of 
hliiitary Revieis., in Watson."' considered two specifications under 
article 92 f a r  possession and sale of amphetamine. The accused 
argued tha t  had he been charged under article 134 the maximum 
punishment allowed would be one r ea r  confinement for each 
specification inatead of two years confinement for each specifica- 
tion under articie 92, and this v a s  a manifest injustice. The court 
dismissed accused's contention, holding that it x a s  not the choice 
of the accused but that  of the Government to  decide under which 
article t o  prosecute, and the maximum punishment for violation 
of a lawful generai regulation is two years confinement for each 
offense.''" 

I t  ia submitted that the maximum punishment is not two years 
confinement in all cases and may be less, applying the new 
"footnote 5," which provides, in pertinent part: 

This punishment does not apply in :he fallari-lng caze6 '  (1) If in 
tk abrenee of The order or rep1as:on which x-83 violated or not 
abe)ed the a:eused a d d  on the same facta be s u b j e t  to tonrietian 
f a r  anochu r p m f i c  offense for which a ime? punlrhmenr 13 PPI- 
scribed in thk table.' 

Thus, the confinement authorized far an  accused found drunk 
on duty, such intoxication being caused by a dangerous drug,"' 
would not be more than nine months.'"" With respect t o  ordinary 
intoxication offenses, the maximum confinement authorized 
would be not more than three months in all cases, except when 
occurring in command, quarters, station, or camp, when it would 

See text accompanying nates 213-2M, wpra. 

peal the Court of .\l>lltsry .Appeals refused to pass on the isme, r ~ e r ~ l n g  
the ease with regard to the charges on the hasis of no  pmbable cause rhoxn 
for the Beamh That vncovered the dangerous dmps. Lnited States Y .  Ellwoad, 
19 u.s.c.lri..k. am, 41 C.II.R. 376 (1970). 

MAUI-AL FOR COURTS-YART~AL, L X ~ E D  S n r ~ s ,  1968 (Rer. ed.) ,  para. 

Id.  para. 191. 
127C. 

"' Id.  pars. 127r. 
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be one month;"' and in none of these simple cases would B 

punitive discharge be authorized." 
It is indeed paradoxical to state that  if one abuses dangerous 

drugs he should make certain thivt if apprehended for their 11- 
legal use he should be "high" in order to avoid a heavier possible 
punishment upon conviction. But such would appear to be the 
ease, anticipating that the offense would be charged under 
article 92. 

This anomaly was brought about by the efforts of the draft- 
ers of the 1969 Manual to reword "footnote 5" in order to 
eliminate the "gravamen of the offense" approach heretofore 
'used by the Court of Military Appeals.'^ I t  is apparent t ha t  the 
Court's approach would solve the problem presented here. How- 
ever, i t  would also appear that  since the maximum punishment 
far possession, use, transfer and sale of dangerous drugs is now 
recognized as an offense under article 134, the punishment ap- 
plicable under that article, vlz., one year confinement, should be 
applicable in all cases charged under article 92. Considering the 
basic approach, this would merely be applying the maximum 
punishment prescribed for another offense which i s  closely re- 
lated to the one set out as a violation of article 92; and although 
it  could be B more severe punishment under article 134 than 
specifically prescribed otherwise i n  the table of maximum punish- 
ments i t  might be justified in the interest of uniformity. 

In either case, it is submitted that there is excessive ambiguity 
far these considerations. If the Court of Ililitary Appeals does 
not choose to  change its precedents and retains the "gravamen of 
the offense" approach, the juridical options a l e  too many for 
more than ad hoc settlement. Clearly, this would be a faulty 
jurisprudential apwoach for It would again, paradoxically, make 
these determinations solely, in effect for the court of last resort. 
On the other hand. applrinp the new "footnote 5" in the con- 
text of drug abuses under article 134 might require too much 
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language straining t o  get around the words “prescribed in this 
table”” and could also set unworthy precedent. 

d .  Reommendation. Since “footnote 6” does not apply t0 arti- 
cle 134, because of the sentencing disparities pointed out, and 
since TzLrner uniformly covers the field, it  is recommended that  
paragraph 18.1 of Army Regulation No, 600-50 be rescinded. 

2. Other Possibilities. 
I t  is the opinion of Professor Rosenthal that  the present federal 

punishments authorized for simple use, possession and transfer 
not related to trafficking of dangerous drugs are  too severe and 
that  it would be preferable to make these prohibitions civil vio- 
lations carrying no possibility of deprivation of liberty.”’ He en- 
visions & system of punishment by fines for  “infractions.” <.e., 
f i rs t  offenses which would not be recorded, second offenses 
would be classified as petty misdemeanors, and third and s u b s e  
puent offenses nauid be misdemeanors only.”’ Previously, Pro- 
fessor Rosenthal favored no punishment at all for these of- 
fenses,’” however, he now’ considers it appropriate because there 
has  been a tremendous ri3e in  the incidence of use, and users 
are  also selling or giving drugs away.“  

D. OTHER DIRECTIOXS: .MARIHUAXA ABUSE 

As a lieutenant colonel in the U.S. A m y .  I menf ly  a T . R e ? i d  
the court-martial of sverai enlkted men. who  each received two 
y a m  in p m o n  and bad eonduet diieharger. Their only mime x-85 
mokme manjlisna. 
To speak out against this b w e s t y  a i  judice wonld jeoprdile 

my o m  caree?, but I w s h  goai lvek TO PLAYBOY and ta others 
who are figh:mg creeping Big Brotherism in America. 

(Name and address withheld 
by mwst)’2a 

I t  is clear that  the only thing that  marihuana has had in 
common with narcotics is the  punishment provided by Congress 

OR C~~TRTS-X&RTI+.L, UZITED STATES, 1 0 8 ~  (Rev. ed.1, para. 

a ”  1ntorv>e*., sxp10. note 324. 
Rorenthal, P ~ o p o i a l s  i or  Dangaraiis Drug Lagislat 

C O M ~ W  os LAR EKFOBCEIIEXT AID ADMIXSTR&TIOL( OB JUSTICE, TASK 
FORCE REPORT: NdRCOIlCS ASD DRLG ABUSE 106 (1967) [heremafter eltad 
BJ Bmenthsl, TFRI. 

a* 1nterriew supra note 321 
Playboy. Sep. 1968, at  211. 
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for  its possession, use, and transfer. There is no reasonable justi- 
fication for continuing these punishments, and indications grow 
daily that  sweeping revisions will occur. Parole rights for federal 
marihuana violators have already been restored.'* 

It cannot realistically be expected that  the Supreme Court  i s  
going to step in and, even temporarity, "legalize" marihuana 
through the proces8 of judicial review. Contrary to the impressions 
of some, this was not the result of the holding in  Leary u.  
United States.? 

The President's 1963 Commission began laying the ground- 
work for  amelioration of the marihuana l a m  when it declared 
"This commission makes a flat distinction between the two drugs 
and believes that  the unlawful sale or possession of marihuana 
i s  a less serious offense than the unlawful sale or possession af 
an opiate."'" Professor Rosenthal recommended to the President's 
1967 Commission the following: 

1. Both the Federal G o v m e n t  and the State8 should regulate 
marihuana like other dangemur drugs rathez' than like narcotics. 
The Federal Government should iegvlate it m d e ?  the Drvg A b u e  
Conhrd A-endment, and the States should mnrml I t  under danger- 
on? drug l a m  essencially baaed on the Federal amendments and 
the p ~ o p i s h  herein. 

simple ~ ~ S I B I Y I D O  of marihuana should be the 
subject of mimind prohibition b y  nther the Federal Government 
or the Sfate Even if marihuana 1s not ro be regulated under the 
Federsl drug abuse control amendmeruti, paseesmon imth intent to 
sell or othervise dispoie ob ~f ihouid be a fedaral crime, bu t  26 
U.S.C., seetion 47441La(a), prohibiting obtaining mr otheruise acquir- 
mg the drug wbhhout paymg the transfer tax and pmviding that 
prod of posb"iion eoupled with failure a f w  reasanable demand 
t o  produce a. written order is " p r e m p ~ v e  e ~ d e n e e  of guilt." 
should be repealed. 

3. Both Federal and State penalties for offenses A a B n g  t o  
marihvana should be the same as penalties ior offenxr relating to 
other dangerous dmgr. Existing mandaton min:mum penaitlez 
and nitr.cuoni OD probatJon. supended sentences and young adult 
treatment should be repealed a- 

2. Feirher use 

m Act of 8 Nos. 1966. Pub. L. No. 89-793. f i t .  V ,  B 602, 80 Stat. 1449. 
395 T.S. S 119.59). The presumption oi illegal impomtion " a b  not 

disturbed by the Court. Thua, federal pmeeeutioni wii continue if It 18 
found "more likely than not" that a. defendant knew that the substance was 
illerallv imnirted. O~hera iae .  the federal aulharil:ei will merelv reimaumh " .  . . .  
Jurisdiction to the states, sli af which have simpis made posses~ion of mari- 
huana a crime. It should alm be noted chat the Supreme Court remained 
recepi i~e  with regard to making p ~ ~ s e s s i o n  of marihuana B enme, ntating, 
"We are mniitrained t o  add that nothing in what we haid today implies any 
eonstitutivnai diiabilit? in Conpreas to deal r i t h  marihuana traffic bv other 
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The Commission merely responded by noting tha t  "with the 
possible exception of the 1944 La Guardia report,"" no careful 
and detailed analysis of the American experience Seems to have 
been attempted," and recommended tha t  "The National Institute 
of Mental Health should devise and execute a plan of research to 
be carried on both on an  intramural and extramural basis, cover- 
ing all aspects of marihuana use."" 

Such a plan is indeed proceeding. In ?.larch 1968, the former 
Director of the National Institute of Mental Health stated tha t  
studies of marihuana, to be conducted through 1970, would cost 
approximately $6.25 million, and estimated that "about two mil- 
lion high school and college students questioned have had some 
experience with marihuana.""' 

Professor Rosenthal has receded from his position tha t  neither 
the use nor simple possession of marihuana should be prose- 
cuted."' He now views the matter similarly to use and simple 
possession of dangerous drugs.'* 

I t  may be that, one day, "pat" will be !egalized to some de- 
gree, but i t  is presently doubtful.'" The military services should 

'"3 see note 244, CUP?&. 
as TASK FORCE REPORT 14. 
"' Statement by Stanley F. Yoilea, I . D . ,  M o r e  the Subcommittee on 

Juvenile De1mquenc)- of the Committee on the Jidieiar)., the L- S. Senate, 6 
Mar. 1968, st 13 (emphasis added) .  Dr. Yollei 8190 pointed out th3 the 
8 u n w s  shoaed that 50 peer cent of those v h o  h a w  tried marihuana experi- 
enced no effwts .  He s t a i d .  "This find.ng may be B funetian of a t  least 
four factors: (1) the agent may not have been potent, (2) frequently effeets 
are seen only s f t e r  repeated me,  (3) the expectation of The user has a me 
nifieani effect on what  h e  experiences, (4) the d ~ e i a l  aerrine. in whlhleh m e  
taker plaee has an effect on the rempome." Id.  For a. recent acmvnt  d the 
same phenomenon, lee TIXE, 20 Dee. 1968, at 53. See aisv Kalb, Yonhuano 
Reaeaioh: ''Giaas" Takes Science Trip, The Sunday Star (Washington, 
D.C.), 12 Jul. 1970, 5 A, at 1, eol. 6. 

2" 1ntemiew. wpra note 324. 
I d . ,  see text aecompanpng notes 351-3%, mpra. A t  rhe interrlew 

Prolesmr Romnthal stated tha t  in thw area he h a d  also reneed his  thinking 
k a u s e  of mi(. evidence of orwnized eriminal intervention. 

There are treaty eonaideratmns, now On 3 May 1967. rhe Senate Con- 
r n t e d  TO a Multilateral smgle Convention on Yareotie Drugs, which for 
rhs  first  c m e  bringa m a n h v a n a  under ~nte?narional conrrol. [1967] U.S.T. 
1407, T.l.A.3. No. 6298, 50 U.S.T.S. 204. See RaJenthal, Dangerous Drug 
Legislotion in the Cmted Staiee:  Recommendations and Cmnments, 45 
TEXAS L. REV. 1037. 1121, n.424 (1967). Professor Roaenthal believes tha t  
the treaty would not prohlbit legalization of marihuana for p s o n a l  m e  
only Rosentha!, A Pica io7 Aneltarotion of the Monhuona Laws, 47 TEXAS 
L. REV. 1350, 1373, n.58 (1069). The Nixon adminlaratmon has sponsored 
legidation that  would directly prohibit mmple pos~esnon  of manhuana. See 
S. 2637, 913t Cong.. 1st Seis. (1960). S. 2651, 9 1 s  Cong., 1st  Seas. 5 
8 (1960). 
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heed the possibility of legalized "pot," however. We need to 
re-examine the concepts of "military custom'' and "conduct preju- 
dicial t o  good order and discipline" in a rapidly changing world. 

In  t he  July 1943 issue of "Blilitary Surgeon," the editor, 
Colonel John 11. Phslen, addressed "The JIarihuana Bugaboo," 
a s  follows: 

The making of the leaves, flowers, and 4 s  ol Cannabis sativa 
is no more h a m f u i  than the Bmokmg of robaeeo or mullein or 
Bumse leaves. . . . The legisiatmn in relation t o  marihuana wa 
adrised . . . it branded as B menace and a =me B matter af LP 
importance. , . , It 18 hoped rhst  no iviteh hunt  will be inatlruted in 
the militaly a m i c e  over a pmbim that  does not exist." 

If simple possession and use of pot is legalized, the nIi,litary 
Departments mas  have to make some concessions. An exploration 
of permissible use based upon time and geographical cansidera- 
tions should be undertaken. For instance, use should not be can- 
doned while the permn has duties t o  pe r fom:  this would be 
industry's approach, as well. Nerertheless, there m u l d  be no 
reamn based upon good order and discipline for prohibiting use 
while the member is on pass or leave, unless, as  within a war 
zone, he would be subject to immediate recall. Moreover, use 
mou:d be restricted, possibly excluding weekends, TThile mem- 
bers are in the attendance a t  service schools, or are hospitalized. 

State laws aauld have to be considered, 83, although it  would 
be expected that the staten would follow federal leadership in 
receding from a punitive position on simple possession and use 
of marihuana, such need not necessarily be the case. In  states 
ah ich  continued to prohibit marihuana use and possession, for 
off post violations the state coui'Ts viould hare excliiriie juris- 
diction. In the meantime, it is recommended that action he taken 
to reduce the authorized punishment for possession of marihuana 
to not more than one year, recognizing rnaiihuana as merely a 
dangerous drug, in accord with the holding 111 Tumer;'  and tha t  
greater emphasis he placed on separation from the ser%-ice in all 
cases by non-punitive administrative discharges. 

a t  the 5ime. Cf .  f l i t  aecompanymg note 271. Blip'". 
''I See text aecompanying noten 213-220, m p ~ o .  
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VIII. CONCLUSION 

If the opiates are  drugs of retreat, the  dangerous drugs are  
drugs of rebellion, directed toward a dynamic, impersonal society 
with a dollar-oriented technology and constantly changing con- 
cepts of time, space, communications, achievement, and cyber- 
netics. The facts must be recognized that  we are  a drug- 
oriented society, and that  drug abuse is a relative concept. It is 
the role of the miiitary lanyer to  recognize these facts and to 
educate the commander. 

Let us temper our thinking and our judgments with concern 
over the basic question to  be answered: Whether, in response to 
a rising trend in the use of drugs, v e  are going to keep creating 
new classes of cr iminalsP We should a!so ponder and consider 
that  the young drug takers of today will also be among the 
guardians of tomorrow's morality and balues. 

ld* On 3 November 1970, the Washington, D.C. Evenzns Stai announced a 
new Department of Defense policy rorards military drug users. Evening 
Star, 3 No". 1970, at AI,  eds. 1-2, and A6, eal. 4 ,  Airhaugh plo3eeuDonl 
are not ruled out, the emphasii is  pieced on medical treatment and reha- 
bilitation for drug meri s h o  voluntarily seek treatment. A medieal opmion 
mum be gotten before disciplinary aetion m taken. Aim, the dutks of former 
LSD users may be restricted betsure of the m v r r i n g  haliueinarlonn can& 
by the drug. Finally, the nvmber of praonnel dealing with drvg problems 
i~ to be inereaned and edveational pmgrsma eoneerning drug abuse are 
to be & p p d  up. 





CONSPIRACY 

CONSPIRACY* 
By Major Malcolm T. Yawn" 

This article ezamines the federal and military con- 
spiracy statutes and case lato. Within  this framework, 
the  authoT analyzes the elements of  the offense: egree- 
ment,  speezfic intent,  and overt u t ;  also the p70blems 
which arise tohen one conspirator is eonvietad and a71r 
other acquitted; the special rules of evidence used in 
oonspiracy eases: the problems of joint trials; and the 
rules f o r  determining when a person has withdrawn 
fvom a c o m p i r u y .  The author notes t h t  conspiracy 
practice somewhat fawors the prosecution, and cautions 
prosecutors and judges to be alert for misuses of c n -  
spiraey charges. 

I. INTRODUCTION 
Conspiracy is "the darling of the modern prosecutor's nur- 

sery? and has attracted the comments and criticisms of many 
legal writers.' It has no doubt become a very important weapon 
in prosecuting criminal actions where more than one person is 
involved. I ts  use has led the late Mr. Justice Jackson in a con- 
ourring opinion in Krulewiteh v .  l'n'nited States* ta say: 

The unavailing p o t &  of court8 againit rhe growing habit to indlct 
far ~ o n s p i r ~ ~ y  in lieu of p?o-:mg for rhe substant i re  offerne 
itself, or in addition rherata, suggests t ha t  imse practice 8s to this 
offenae constitutes a ienolii threat M fa i rness  I= VUI. admmlrtra- 
tion of justice. 

This erriele 9-12 adapted from a thesis presented to The Judge Advc- 
cate Generals Sehmi U.S. A m y ,  Charlottesvilie Virginia while the BY- 

thor was a member & the Seventeenth .Advanced t m m e .  The opinsions and 
cmelniions presented herein are those of the author  and do not neeersanls 
represent the views of The Judge Advocate General'a School or any other 
mvernmental  agency. 

* *  JAGC U.S. Army. Deputy S k f f  Judge Advwate, Fort Jaekson, 
South C 8 r o k ;  B.B.A., i852, LL.B., 1956, University of Missiseippi; mem- 
ber of the Bar of Mil i lsnppi  and rhe U.S. Court of M h t a r y  A p p a k .  

' Harriaan V. united Stares. 7 F.2d 58, 263 (2d Clr. 1925). 
" Sir, e.g., Arena, Conspzrvoy Revrsited, 3 BUFFAM L. REV. 242 (1953): 

Goldsrein The Kmls*iLoh Wacni~g  Guilt by  Aasowtzon ,  54 GEO. L. J. 
133 (196;) : Klein, Campiraey-The P V ~ S B ~ U ~ O T ' B  Darling, 24 BROOKLYF L. 
REV. 1 (1857); Levie Hearsay and Con~pwaoy 52 MICH. L. REV. 1158 
(19%); PoUaek, Corn& Low Conspivmy, 35 G d .  L. J. 828 (1947); Sayre, 
Criminal Conapwacy, 35 HAW. L. Rev. 393 (1922); Cmment, Deaslopments 
in the Law--Cnmmol Compirocy, 72 HAW. L. REV. 8% (19W. 

' 336 W.S. 440 (1949). 
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The modem mime d mnspirsey is so vague that  i? airnost defies 

racy doctrine wii incriminate persons on me 
who would nbf be gvilty of iaid.ng and a b t t i n g  

or  af becammg a" ames*ory. . . . 
When hhe trial s w ,  the accused feels the full impact of the 

e o n r p m c y  strategy. S t n n l y ,  the p r n s e ~ u ~ m  ehovld first establish 
p i m a  f a d e  the eonspirary and identify B e  conigratora, after 
w h x h  wrdenre d ads and delarationa of eafh in t he  murie of 
ita ex~eutian are admi&blo againrt all. But the order of proof of 
so spariing B charge 18 diffxult for  a jvdge 10 control. AB a practl- 
eal matter  the lawused ofm 21 confronted r i th  a hodgepodge of 
acts and t a f m e n i a  by others whioh he may n e e  have authariied 
or intended or men known about, but which help t o  persuade the 
jury d existence of the mnrpiracg Itneif. In other s a r d s ,  a eon- 
spiraey oftea ii p r m d  by widenee t ha t  i s  admimble only uwn 
assumption that conspiracy exiated. 

.... 

. . . .  
A eodefendant in a mn9piiaey trial oeeupiei an uneasy seat 

There generally rill be eiidenee of wmngdoing by iornebody. I t  i s  
diii.eult for the individual to make his own ease stand on its mvn 
merits in t h e  minds of j m m  who are ready t o  believe that  birds 
of a fea:her have flocked together. If he i s  silent. he IS taken to 
admit i t  and if, aa often happens, c=-deiendants m be podded 
into amusing or contradidng eaeh other, they mnrict eaeh other.' 

The Government earned Justice Jackson's warning in this case 
when it presented evidence of a statement made by the accused's 
eo-conspirator to a witness more than six weeks after the 
object of the conspiracy had been accomplished. This separate 
concurrence by Justice Jackson was later cited n i th  approval by 
the United States Supreme Court in a unanimous decision in 
Grunewald v .  United States; and by the United States Court of 
Military Appeals in United States w ,  Beverly:' 

We cannot leave this  m a t t s  without expmring our e ~ n c e m  owel 
the fact  that  we have natmd an increasing Qend in the military 
to charge, m addiflon to the  svbntantive offense, the crime of con- 
apiraey where two or more a m e d  are believed t o  have committed 
sn offense m concert. . . . 
I d .  at  445-54, See also Sayre, Cmminol Compr7aey. 36 HARY. L. REV. 

s9s (1922), wherein he stated: "A doetrine so wgve i n  i u  m t h m  and un. 
eenam m its fundamental nature  BI a criminai mnrpiraey lends no strength 
to the l aw:  i t  is P veritable qvieksand of shifting opinion and ill-considered 
thought." 
' 313 U.S. 391 (1917). The w w t  slso warned it "will i i ew with diefavor 

attempta to  braaden l e  already pervasive and videsweeping nets of ean- 
apiracy preaecntims.'' Id. at 404. 

4 

' 

2 2  

I4 U.%C.MA. 488. 84 C.M.O. X48 CIW). 
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. . . .  
In a well reasoned and weli doeumented opinion, h e  [Justice 

Jaekxml awerely eritizes attempts ta imply, presume or m n s t m e t  
a eonspmaey, except 88 m e  may be found from the evidence. , . . 

, , , We belie- hhe military would be weli advised b heed the 
comments of the eminent jur is t  and especially his clcemg rentenee. 
"Few imt-ents af Injustice can equal t ha t  of implied or eon- 
shlvctive mimes. The moat odioua cd aii o p p r e s m m  are those 
uihieh m k  as justice."' 

Additionally, most of the criminal law caseboaks published since 
Kmlewitch have contained citations and verbatim restatements of 
Justice Jackson's comments.' 

This article r i l l  briefly examine the crime of criminal con- 
spiracy as a violation of the Cniform Code of Militar!, Justice.' 
Since there has not been B great number of conspiracy cases de- 
cided by the United States Court of Military Appeals, eonsider- 
able emphasis is placed upon federal decisions in this area. 
Although the general federal compiracy statute'# and the mili- 
tary conspiracy statute" are not worded exactly the same, they 
are  near enough alike to consider federal treatment of the crime 
in  this article. 

11. GENERAL 

The law of criminal conspiracy makes each conspirator respon- 
sible for  any criminal act committed by any other conspirahtor, so 
long as it is within the scope of the agreement, even if there 
is no personal participation or assistance in  the commission of 
the prohibited act." Additionally, conspiracy to commit an offense 

' Id. a t  473, 34 C.M.R. a t  253. 
' Goldrtein, The Kruiawitrh Warning Guilt by Aaaociatton, 54 GEO. L. J. 

u 10 U.S.C. $ 5  801-940 (1964) [hereinafter oaiied the W e  and dted a8 

18 U.S.C. 371 (1964): "If hvo m more p e r ~ m  conspire either to 
commit m y  affenee against  the United Stater, or to defraud the United 
Sts tes ,  01 any agency thherwf in any manner or for m y  purpose, and one 
or more of aueh persons do any Bet to effect the ahject'af the conspiracy, 
each shall he fined not more than $lO,QW or imprisoned not more than five 
ye~rli, or both. 

"If, however, the offense, the commission of which is the abj- af the 
conspiracy, is is a misdemeanor only, the punishment for such conspiracy 
ahall not exeeed the maximum punishment provided for  such midemeanm." 

'' UCMJ art. 81: "Any person subject to this chapter who wnnpires 
with any other ~ e r s o n  to commit an offense under this chapter shsll. if 

133, 134 (1965). 

U p l J l  

one Or more of the eonspiretors doea an act  to effect the ohj& of the don- 
~piraey. be pvniahed 88 a eouTt-ms.rbaI may direct." 

I' E.g., Nye d Nissen Y. United Sta te ,  356 U.S. 613 (1949); Pinkerton 
Y. United 8ts.tu. 828 US. 640 (1846); WniM S t a t -  I. Phzdei. 11 W.8.C.- 
M..4.736,E)C.M.K 551 (ISMI). 
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and the offense itself are separate crimes, and the accused may 
be punished for both.'# Acquittal of either the conspiracy or the 
substantive crime does not  bar prosecution for the other, because 
conspiracy is "separate and distinct" from the crime contemplated 
and the offenses do not merge." 

Conspiracy is an offense at  common law., guilt being incurred 
by the agreement itself, there being no necessity for an overt act 
to  complete the crime." I t  should be noted that  there is no fed- 
eral common law af crimes; an offense is not punishable in 
United State.? courts unless al!oned by a specific act of Congress. 
The courts will turn to the common law, however, for general 
guidance and definition of terms. Mast federal courts, including 
the United States Court of hlilitary .4ppeals, do just that." 

111. ELEMENTS OF THE OFFEXSE 

The offense of conspiracy in violation of Article 81 of the 
Code resdts  a h e n  there is an agreement between two or more 
persons to commit an offense under the Code and one or more 
of these pemons does some act ta effect the object of that  agree- 
ment, There are other criminal conspiracies denounced by the 
United States Code that  do not require an overt act;. and they 
should be charged in  the military under Article 134 of the Code. 

A. THE AGREE.WEST 

If there is no agreement, of course, there is no conspiracy, for 
the agreement is the essence of the offense. I t  is one of its ele- 
ments" and must be pleaded and proved. One IS liable in con- 

>' DIAXIU.AL FOR c o u ~ r s - m m r a ~ ,  USITED STATES, 1 9 6 9  (REVISED EDI- 
m x ) ,  para. 163 [hereinafter called the hlanual and ci:ed ad Y C Y .  1969 
(Rev . ) ] ;  United States 3 Hayhurat, 39 C.hI.R. 882 (1968). 

tes. 332 U.S. 575 (1948);  United Stater 
, 5 C.Y.R. 1% (19521 : United Stater Y .  

R. PERKINS, C R I M I S A L I  LAW 628.31 (1957);  %e ~erierally Pollack, 

I "  E.0.. H>de V. United Statea, 225 E S. 347,  3 6 6 4 6  (1911): Emfed 

E.0.. 18 U.S.C 8 241 (19M) (eonapiraey sgainet rights of citizen81 : 

Common Law Conspiracy, 36 GLO. L. J. 328 i1247).  

Staresv .Kidd .13  U.S.C.M.h.184,iEi,32C.hI.R. 184, 187 (1962). 

5 372 (cansplrac). i o  impede Or I " J " E  officer): g 2384 ( e e d l t l a u  cansplra- 
CY). 

'' YCM, 1868 iRe\, .j ,  para. 160. 



CONSPIRACY 

spiracy only for what he agrees to," thus the prosecution must 
show that  there was knoivledge of the unlawful design on the 
par t  of the person charged, and that  he affirmatively intended to 
associate himself with it: 

It is true t ha t  a t  hmej  eout i  have epken m Ohwgh. if -4. makes 
B criminal a g r m e n t  with B., he becomes a party TO any mmplraey 
inta which B. may enter, or may have entered. -7th third pemoni. 
This 18 of course an emm. the seam of Ohe a g r e m e n t  actually 
msde alsaysmeasures the  eaupiraey.  and the f ae t  that B. engages 
in a eonspiraey with others 1s aa irreimmt B Q  t ha t  he engages in 
any other mime. It is + m e  that  a p ~ n y  to B e ~ n s p i ~ a e p  need no? 
h o v  the identity, or even the n u m k  of his confederates; when 
he embarks on B mminal  "en- of indefinia outline, he rakes his 
chanea BS to iu mntent end membenhip.  m be it t ha t  they fall 
*?thin the mmmm p u m e i  as he understands t h e m  KeveCthelew 
he must be a%-are of those purposes, mu%t wmpr them and their  
implkabmns, if he h ta be charged a i h  whuha,t orhera do in exeeutlon 
ai them.' 

There is little disagreement among the courts and among legal 
writers that  this is the lax of conspiracy: one will not  be held 
liable for  a criminal conspiracy if the prosecution fails to pmve 
he agreed to do the criminal act slleged. The problem invoked, 
'nevertheless, in any study of conspiracy, is to  determine how 
much widence is necessary in order to show that  the accused 
agreed to do the criminal act. 

Since conspirators are not apt to reduce their agreement to 
writing, direct proof of it  is seldom available. The agreement 
may be, and ususlly is, proved by circumstantial evidence, and 
courts have fashioned various rules to  assist the prosecutor in 
proving a very difficult point in issue. Initially, the agreement 
may be a tacit one," the law not r q u i r i n g  proof of a "formal" 
agreement." "Such an agreement may be inferred from the facts 

Is E.8. CDifed Stat= Y .  Borelll 336 F.Zd 376 (Zd Clr. 1964) ~ w t .  de. 
nied 3 7 9 ' 1 3  960 (1965). See ai, Roberts C. United Stater,  '416 F.2d 
1216: 1220 (5th C:r. 1969)  : "It is elementary t ha t  neither asemstion w?th 
conspirazors nor kno,&dge of illegal actiwty eonstitufe proof of pBnic1- 
Dabon In a emJD:r*cY.i' . .  

11 r n i t e d  states Y. A u d o l r e h i ,  102 F.2d 603, So? (2d Cir. 1944) (L. 

'' MCM, 1969 (Rev.),  para. 140b. 
.* "The agreement in a eonipiraey need no t  be m any particular form 

nor manifested I" any formal words. I t  la sufficient if the mind8 of the 
parbes a r r ~  at a common vnderatanding t o  aecamplinh the object of the 
mmpmey, and fhm may be shown by the eonduet of the parties. The % m e -  
ment need n d ~  state the means by which the conspiraeg IS to be aecompllahed 
or what par t  eaeh conspirator is to play:' MCM, 1969 (Rev.), para.  180. 

Hand, JJ. 
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appearing in the evidence."" Furthermore, there is not even any 
necessity that  all of the cpmpirators be acquainted with each 
other." This rule was apparently developed to take care of those 
conspiracies which h w e  become so large and secretive that  some 
people involved in carrying out its objectives may never have 
met nor communicated with everyone who is involved." 

Additionally, one does not have to be in on a conspiracy from 
the beginning in order t o  be held liable. He may join it "at 
any time in its progress and be held responsible for all that  
may be or has been done."" I t  should be noted here, however, 
that  insofar as the original conspirators are concerned, their tak- 
ing in of a new partner does not create B new conspiracy, 80 

long as the basic criminal undertaking remains the same.' 
I t  has been held that  "once the existence of a conspiracy is 

established, slight evidence mag be sufficient to connect a defend- 
ant  with it."" This holding did affirm, however, that  the evi- 
dence must establish a case from which the jury could find the 
defendant guilty beyond reasonable doubt, In spite of an oc- 
casional case upholding a conspiracy conviction where proof of 

*I United Stater Y. Cudla, 346 F.2d 227, 230-31 (7th Cip.), c e i t .  denied, 
332 U.S. 955 (1965).  m e  nlm United States V. Chambera. 382 F.2d 910 
(6th Cir. 1967);  United States \.. Anderaan, 352 F.2d 600 (6th Cir. 19651, 
ewt .  dent&, 334 U.S. 956 (1966). 

** E... United Stares V. Battsglia,  394 F.2d 3M (7th Cir. 1968);  
United &tea %.. Aiken, 373 F.2d 294 (Id Cir.1, e&. doried, 389 U.S. 833 
(1967); Sigma V. United Swatas, 321 F.2d 843 (6th Cir. 1963):  United 
States V. RhodeJ, 11 U.S.C.Dl.A. 735, 29 C.M.R. 651 (1960): United Srates 
Y .  McCauiey, 30 C.Y.R. 637 (1860), a/?d, 12 U.S.C.Y.A. 465, 31 C.M.R. 41 
(19611, '' E..., Hernandez V. United Stated, 300 F.2d 114, 122 (9th Cir. 1862);  
United States Y. Dennis, 133 F.2d 201 (2d Cir. 1960). a i r d ,  341 U.S. 494 
(1961); Manno Y .  United Stam. 91 F.2d 691 (9th Cir. #1937), c w t .  denied, 
302 U S  764 (19381; United Scares V. Rhodes, 11 U.S.C.I.A. 736, 29 C.M.R. 
561 11960). 

United States V. Manton, 107 F.2d 834, 848 (2d Cir. 1938) i m e  also 
United States V. Lester, 281 F.2d TW (3d Cir. 1960). cert. demrd, 364 U.S. 
937 (1961); United States Y .  Kmghr,  416 F.2d 1181 (9th Cir. 1969); Nel- 
a n  V. Unrced States, 416 F.2d 433 (5th Cir. 1966): United Stat- V. Cer- 
rito, 413 F.2d 1270 (7th Cir. 1969);  Uwted States r. McCauley, 30 C.M.R. 
667 (1660), aif'd, 12 U.S.C.M.A. 466, 31 C.M.R. 41 ,(1961). So if  A joins 
B going eonipiraey, he is liable for prosecution st the time he  joins, even 
though the overt  aet has  already been committed. 

. "In the aitvstian where a eonapiraey has  been formed the joinder 
thereof by B new member doer not ereale B new compirac; [and] doea 
not change the i ta tvs  af the other eonspiratms. . . . '' Marino V. United 
Stater, 91 F.2d 691, 696 (6th Cir. 1937). c w t .  dented, 302 U.S. 7%4 (1838). 

United States V. Chambers. 332 F.2d 910. 913 (6th Cir. ,1997); ISC 
dm L'nited S W e i  .I. Knight. 418 F.2d I181 (gth Cls ILWP). 
'' 
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hhe agreement seems relatively meager; it still must be proved 
beyond reasonable doubt. The courts cannot be expeeted to ig- 
nore the evidence a t  hand, and if i t  shows tha t  the crime was 
committed in such a way that there had to be some agreement or 
concert of action, then the agreement will be found. 

-4 mnnpimy 18 ~n offense which is ~ a u a l l y  established by B great 
number of disconnected eireumstanees xvh?ch, when faken together, 
T h m  light on whether the u r n l e d  have an underatanding or are 
~n common agreement. . . . The agreement ia generally a matter 
of inference, deduced from the nets of the persons accused.. . .I” 

Thus, in United States v ,  Amedoe,” A ,  M and R were convicted 
of conspiracy to transport a stolen automobile in interstate com- 
merce when there was no evidence introduced a t  the trim1 tha t  
A knew either of the other two, or that  they knew him. The evi- 
dence did show that A stole the automobile in New York, put 
Yew Jersey license plates on it, parked it in a lot in New York, 
and delivered the parking ticket to an unidentified person in a 
tavern in New York. Later, .II and R delivered the automobile to 
a buyer in S e w  Jersey. The facts and circumstances in  this case 
satisfied the court t ha t  there was an agreement. 

If the agreement is to commit more than one crime, there is 
still only one conspiracy,” as if A and B make an  agreement to  
commit a burglary and a rape, there is only one conspiracy. The 
United States Supreme C o n r t  applied this rule in Braverman v .  
United States” in overturning a conviction on several counts of 
an indictment, each charging conspiracy to violate a different pro- 
vision of the Internal Revenue Law, nhen the evidence shoned but 
one agreement: 

Whether the a b j w  d a %ingle a g m e n f  1s :o c o r n i t  one OT 
n either ease that  agreement i v m h  c o n i t m t e i  

the statute pum8her. The one agreement em-  
not be taken ta be ieveral agreemenrs and hence rmeral cmsPlrBc:e? 
because ~t e n v m p i  rhe violation of ~eveia l  satures ra ther  tian 
one..‘ 
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B. I Y T E K T  

In  the majority of prmecutions the 1s.w is most concerned with 
the act that  has been committed. The intent, of course, is a fac- 
tor that  must be established before the accused may be held 
criminally responsible for the act, but the act is the crime. Con- 
versely, criminal conspiracy is primarily concerned with the intent 
element.'" and this becomes apparent when one considers the 
nature of the crime There is certainly a danger t o  society when 
one person harbors an intent to commit a crime, and the danger 
is increased when two people have the same intent. But no crime 
is committed unless these two people get together and form Some 
m r t  of confederation, or partnership, for accomplishing their 
criminal purpose. I t  is this confederacy of criminal purpose that 
increases the danger to society to such an extent that  it becomes a 
crime, because this combination is considerably more difficult to 
control than the efforts of B sine'e wrongdoer: 

For m~lo 07 more .to coniedenste and combine together to e m i t  
or came tu i, e o m m l t t d  a breach of the ernmnal laws. is  an d- 
feme of the graved character, j o m e t h e s  quite outweighing, in  
injury to the pub1:e. the mere mmmis~ m of the cantamplared 
onme. I t  mvolve~ deliberate plotting to subvert the lau'i, educating 
and prepanng the con ip i r a ton  for fur:her and hsbltus! erminal 
pr8etlces. And r t  IS characterized by ~ e c m ) ,  render.ng L L  dlffieult 
of deter ion,  requiring more rme for i ts  dmovery, and adding t o  
t?.e mportanre d punishment w k n  diioovered!' 

I t  appears, then, that  it is the danger of the "combined intent" 
with nhich criminal prosecution of conspir&cies primarily deals. 

In his casebook on Criminal Law, Rollin Perkins states: "Con- 
spiracy is one of those crimes requiring B ao-called 'specific in- 
tent'."' To establish a criminal conspiracy the Government must 
not only prove an agreement-and that the accused specifically 
intended to  enter into the agreement"-but also prove that the 

' See gciierally Harno. laten: in Cn7nzdoI Coiapirary. 88 U. PA.  L. REV. 
624 (1841).  

Pinkeitan Y .  Pnired States, 328 U.S. 610, 611 (18161, qvoting Vnmted 
States Y Rabmowlch. 238 U.S 7 8 ,  88 (1814). 

R. Perkins. C ~ ' w i n o 1  Law. 544 (1857):  w e  also GoldsTein, The K d s .  
witch Warning Guilt by Assoc;otim, 54 G m  L. J .  133 (1965) : "Crlmmal 
emrpiraey in\'oIYee more Lhsn general mens w a :  i t  requres speclire Intent. 
Tha eonrpirator must 11) intend :a combine w t h  others for ( 2 )  an intended 
ynlaufd purpor .  , , " Id. a: 142-13. 

'I Rent Y .  Umtw' States, 205 F.2d 89s (5th Cir. 1 9 5 4 ) ,  puonng Mae- 
reath Y .  United Stater ,  103 F.7d 485, 486 15th Clr. 1935) : "To support  
the aharpe of eonspiraey, &e inienr to  ean~plre must  be &own.'' Id. st 896. 

' 

' 
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"combined intent" flowing from that agreement was criminal and 
specific. For example, if A and B hold a grudge against C and 
agree to do him Some harm, but hare not yet decided what t o  
do or how to do it, then no crime has been committed. Although 
the combined intent is criminal, it 1s not specific. 

There are two intents in a conspiracy: an  intent to agree and 
a n  intent to do some criminal act;  and if the object of the con- 
spiracy requires specific intent, the prosecution must a180 show 
this: "[C]anspiracy to commit a pameuiar substantive offense 
cannot exist without at  least the degree of criminal intent neces- 
sary for the substantive offense itself."'" So if A and B are 
charged with conspiracy to assault a superior commissioned affi- 
cer, the prosecution must show that they knew the intended vic- 
tim was a superior commissioned officer." This point v a s  well 
illustrated in J e f f e r s o n  v .  r n i t e d  States." where the defendant 
was charged with conspiracy to deal in illegally imparted drugs, 
knowing them to have been illegally imported. In this case, the 
trial judge instructed the ju iy  that if any of the alleged con- 
spirators had knonledge that the drugs had been imported con- 
t r a ry  to  !aw, such knowledge vas ta be imputed to the other de- 
fendants. In holding this instruction t o  be prejtidicalls defective 
and reversing the case, the court stated: 

Since [:he] rubifantire offense of dealing iritn such d l u m  . . 
requres proof of specific knox-ledge by the defendant mat rhe drug 
w a  ~llegallp ~mparted. the same spec-fie knarvledge is  albi ern w. 
rentla1 element of the conspiracy to m i t  Such wbsmntire of- 
fenses..' 

nied, 381 U.S 928 (1963), Uniied States V. Bufahno, 2% F.2d 408 (26 
Clr. 19601. 

* It would appear, hauerer, from the holding m Kalslf  T. United States. 
370 F.2d 147 (8th Cir. 19661, d z s c v s 4  ~n the t r z t  a c c o m i ~ a w w i g  m t e  4 5  
iniro.  rhaf if A's and B'i scheme were broad enough. the proJecutian might 
not Se required to prow such knaaledge. 

340 F.2d 193 (9th Cn.  19663 
'' I d .  a t  197. 
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Also. in United States li. Bufaline," in reversing a conviction of 
conspiracy to commit perjury and obstruct justice by giving false 
and evasive testimony, the court said: 

Evidence of t he  same intent UT howledge w-rruld be reqvlred t o  
eonwet eanwra?om 8s to eonriet rhoae charged ri i th the subitan!ire 
offense. . Thus, even had the government proved tha t  am agree- 

would fvrrher have :o prove t b a f  
under oath or t i a t  they emisaped 

e called upon t o  tea:ifv u m e r  oath: 

One ma? not escape gui't, however, by ignoring the natural 
consequences of his agreement and intended crime, and courts 
have been known to imply the necessary intent when the scheme 
was broad enough. This was done in S a s s t i  r .  1-aited States" 
where the charge was conspiracy,to steal goods out  of interstate 
commerce. While holding that knowledge of the interstate char- 
acter of the goods constitutes a prerequisite of proof, the court 
further held that where the scheme ia to steal goods wherever 
they may be found, and in fact, goods m e  sto!en from interatate 
commerce, then the scope of the conspiracy can he broad enough 
to imply the necessary intent.'' 

c. T H E  OVERT ACT 

Conspirac? is punishable under Article 81 of the Code only 
"if one or more the the conspirators daea an act to effect the 
object of the conapiracy."' There is no requirement that  the 
avert act itself be a ciirne If may, in fact. be a relatirely minor 

a 266 F.3d 408 (2d C I 196111 

ged a-d taen:) con 

nable doui t  5s rhe evidence. > o u  "ai 
that m e  of t're ub,ecfi of :he conspiracy xias 10 sfea! merchand.~e from in 
terr:a:e Commerce.'' I d .  r t  153 

'. The gereral  iede?zl conrp~rac) ~ f a f u f e ,  l a  C S C  5 371 ( 1 0 6 4 ) .  8:so 
requrer an overt ae:. 
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act," so long as it is "a manifestation that  the conspiracy is be- 
ing executed."" 

There is a difference in the overt act required in a criminal 
attempt charge and that  necessary to support a criminal con- 
spiracy. In the attempt case, the avert act must go beyond mere 
preparation," but in a conspiracy, the act does not have to ad- 
vance the criminal purpose to any dangerous degree toward com- 
pletion. I t  may be merely "one step in the direction of carrying 
it out."" Justice Holmes in Hyde v .  Cnited Stmtes" noted the 
difference in the two overt act requirements: 

But combination, intention. and overt am may all be present wlth- 
ont am0un:ing to a criminal arrempt,--aa d al,l t ha t  xere done 
should be sn agreemat t) kill a. man 60 mil= ~ a y .  and the pur- 
chase of B pisml for tha t  purpase. There must be a dangerous 
proximity to succese But  when thar emits,  the overt act 18 the 
ssenee  of the offenw On the other hand, the eibenee of the con- 
spiracy is  being embined  for an unlawful purpose, and if an 
avert act i s  required, it does no: matter h . w  m o r e  the act may 
be from aecamplinhing the purpose. if done t o  effm i t :  tha t  is, I 
e n ~ ~ p s e ,  in fur therance of it in any degree.' 

The United States Court of llilitary Appeals has addressed 
itself to the Consideration of what constitutes an avert act in a 
case involving conspiracy to commit larceny" where the overt act 
alleged was that  one of the conspirators "did procure a crowbar 
with which to break and enter the Ship's Store." Rejecting the 
accused's contention that  this alleged no more than preparation 
and was not directed toward the completion of the act, the court 
held that  the a:legarion w . s  sufficient, saying: "The overt act 
need not itself be a crime; an the contrary, it  can be an entirely 
innocent act. . , . AI1 that  is required is that  the avert act be 

3 1 i  U.S. 49 (1942) ;  United S t a u i  
313 (1966) .  Ir can be an entirely 

17. See e lm lC.4 C.J.S. Conlpirocy 
5 88(b) ( 1 9 6 7 ) :  "It is not neeesiar) t ha t  the mer: ac t  or act8 should ap- 
pear on their face t o  h a r e  been acts which would have necessarily aided in 
the eommiaion af the crime." 

'* M C M  1969 ( R e i . ) .  para. 160 
.1 YC.M, 1969 (Rev . ) ,  para. 159. 
' In Baker Y. Knifed Stares, 401 F.3d 958 (D.C. Cir. 1968).  the follow 

enme of  eanrpmacy cammirced 8 3  
at  leait  o m  overr act, rha t  18, a t  least 

it ant IS performed by m e  of rhe mem- 

'' I d .  at 387. 
United Statesr. Choar, 17 U.S.C.Xh.  181. 21 C.DI.R. 313 (1956). 
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a 'manifestation that the conspiracy be a t  work'."" The convic- 
tion was upheld when the court concluded tha t  the court-martial 
could have found from the evidence that the procurement of the 
crowbar was a manifestation of the conspiracy alleged. 

The overt act must be some act other than the act  of agreeing. 
I t  must be something more than evidence of the agreement or 
of the conspiracy and must be separate and entirely apart  from 
it." In Z'nited StQteS v .  Kauffman," imolving an alleged con- 
spiracy to deliver natianal defense information to representatives 
of East  Germans, one overt act alleged was that the accused re- 
ceived and accepted the name and address of "Klara Weiss." 
When the evidence showed that this took place a t  the time the 
alleged agreement was formed and was the address through 
which the information was to be communicated, the court held 
that this was part  of the agreement, not separate from it, and 
was insufficient t o  constitute an overt act in furtherance of the 
alleged agreement. 

The reason for this rule, as applied in Kauffman, should be 
apparent. If the overt act could be part  of the agreement, and 
not separate and apart  from it, then there would be no need for 
requiring an overt act in criminal conspiracies. The usually an. 
nounced function of the overt act is simply to show that the 
conspiracy is a t  work, "and I S  neither a projeet still resting in  
the minds of the conspirators nor a fully completed operation no 
longer in existence."" If the prosecution were allowed to prove. 
a s  overt acts, things that were really part of the agreement, there 
would be no showing that the conspiracy was a t  work and not 
still resting in the minds af the conspirators. 

Acts committed after the termination of the conspiracy will 
not, of course, qualify BS an overt act, because once the con- 
spiracy has ended, no acts by any of the parties invalved will 
be done to effect the object of the conspiracy, nor will they 
show that the conspiracy is still a t  work. The conspiracy is not 
necessarily ended, howwer, when the substantive offense has been 
committed, and overt acts have been found after property was 
stolen when the conspirators were attempting to dispose of or 

'8 I d .  at 191, 21 C.XR. at 317. 
* MCM. 1969 (Rev.), p8ra. 164 

14 U.S.CM.A. 283, 34 C.M.R. 63 (1963). 
Y a t e  I. United States,  S i 4  U.S. 298, 354 (1956) 
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hide the fruits of their crime.m' In this regard, probably the best 
description of when a conspiracy ends is contained in McDonald 
v .  Cnited States:" 

Whenever the unlawful objm of the wn~pmacy has reached chat 
stage d consumption, whereat the several mnspua~ori h a c n g  
taken ~n spendable fonn their several agreed p ~ r t s  of &he spoil%, 
may go their m m l  way6, without the nseeisity of further ads 
m conaultatmni. sbmt the conipiracy, with each other or  m o n g  
themSelve8, the conspiracy has ended.' 

The requirement that  an overt act be proved in a criminal 
conspiracy charge has in reality not materially increased the diffi- 
culty of obtaining a conviction.'' Any act, if done to effect the 
object or purpose of the conepiracy is sufficient, and "the courts 
somehow discover &n overt act in the slightest action on the par t  
of the conspirators."" Attending B lawful meeting," making a 
telephone call,' and an interview in a lawyer's office" have all 
been found to  be overt acts. The accused does not have to commit 
the act himself or know when it is committed to  be held liable."' 
But the act must be committed by one of his co-conspirators 
and cannot be committed by an innocent party. The language of 
the statutes indicate this," and this rule was held to be appli- 
cable in Herman v .  United States." In this case, conspiracy by 
four persons to ship goods in interstate commerce, the overt act 
alleged was that  S and R received the goads. When they were 
found not guilty of the conspiracy, the Court of Appeals die- 
missed guilty findings against the other two alleged conspira- 

Is B.g., Bel!ande V. United Statea, 25 F.2d 1 (5th Cir.1, o m t .  d m t e d .  
Z i i  U.S. 601 (1928) (where rzlo defendants on the day of the robben e m .  
mtted an m e i t  act by remomng stolen mail bags from a spot where they 
had been hidden); United States V. Calrino, 37 C.1I.R. 730 (1967) (%'hem 
one accused met and gvided a truck containing the stolen property into 
a" alley) 

-' 8 9  F.2d 128 (8th Cm,), cmt .  driiird. 301 U.S. 697 (1931). 
"I Id. s t  134. 
*1 An interestmg Thing t o  nore here 1% that eonspiieey ta hll the Preai- 

dent or Vice President of the United S ~ a r e a ,  in \ioIatmn of 18 U.S.C. B 
1151 (1964), "quires an overt a d ,  *hereas consp irae~  to defraud the 
Tennessee Val:ey Authority in violation of 18 U.S.C. 5 831It) (18641, does 
not. Surely Congress did not, by rewirmg no overt act in the T.V.A. con- 
spiracy, intend that it be e a ~ i e r  to prove than the other. 

Pollack, C a m n  Low Conapiraeid. 35 CEO. L. J. 328, 838 (1947). 
Yateb Y. United State&, 354 0 . S .  298 (1956). 
Smith 3.. United States, 92 F.2d 460 (9th Cir. ,1931). 
Kaplan v. Cnited States. 1 F.2d 694 IZd Or.), cevt. d m i r d ,  869 U.S. 

MCJI, 1969 (Rev.),  para. 160; United States v. Rhodes, 11 O.S.C.M.*. 

See, e.g., 18 U.S.C. 5 371 (1964), and U C I J  art. 81. 
189 F.2d S62 (5th Cir. 1861). 

" 

632 (1926). 

136. 19 C.M.R. 551 (1S40). 
'I 

* 
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tors, holding tha t  even though the alleged act might have oc- 
curred, it was not done by one of the conspirators 

As a matter of practice, it really does not make much dif- 
ference whether the particular statute under which one is prose- 
cuted requires an overt act or not. Overt acts are usually alleged 
and proved even when not required;* and "few conspiracy in- 
dictments seem to he brought until after a substantive offense 
has been committed." The reason f a r  alleging overt acts when 
not required appears to be threefold: (1) ta bring the conspiracy 
vithin the statute of limitations, (2 )  to show tha t  the conspiracy 
is still in effect, and ( 3 )  in federal prosecutions, to lay the basis 
for venue. It is submitted here that if there is just  a bare agree- 
ment, with no overt act, the po!ice will have a hard time find- 
ing out anything about the planned crime; and even if they do, 
perhaps through a conspirator who has changed his mind, no ar- 
rests will be made until some act is done to further the con- 
spiracy. And even though the conspiracy involved may not require 
the proof of an overt act, the prosecution should allege a t  l a s t  
one. Moreover, the allegation of only one overt act will not pre- 
vent the prosecution from proring many, because the Gorern- 
ment is not limited to the overt acta pleaded, but may introduce 
evidence of any act of the conspirators, during the conspiracy, for 
the purpose of proving it;' 

Some recent decisions have gone one step further than this: 
they hold that the Government is not only free to introduce evi- 
dence of overt acts not pleaded but may also. in effect, substi- 
tute proof of an unalleged act for one alleged. In Brvlny e. 
L'nited States.' a conviction n a s  upheld on proof of an overt 
act not alleged in the indictment, the court finding that there 
was not B fatal variance and that no substantial rights of the 

U.S. 957 11966). 
Comment, D m r l o p n  rrt b i t  the Lou--Crtm,aal Caaspi~ncr. 72 H m i .  L. 
920,949 (19591. 

fares, 363 F.?d 732 (6th C m  19651, €:nleg % 

C?r 1969) 
383 F 2d 315 (9th C . r ) ,  c e i i .  d e n i e d .  389 U,S  986 (1967). 
In 0 . 8  case the eharw i s $  compplracv t o  smugg:e amphetamme 

tablets rv:th r w o  overt acta alleged (1) tha: Brulay, on 7 Januar3 1966, l e f t  
hls relldence 19 an sutamobl'e. and f 2 )  tha t  he rranspar'ed the rab1e:a. on 
26 Janllnr? 1966. from his garage :> anather place. The am p m e d  v a s  
that. on 28 January 1966 > e  drove an automobile contnining the :able2 
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accused were affected:" and in Cnited States 1.. Armone" the 
opinion was expressed that  the substitution of proof of an un- 
alleged overt act for one alleged is not a fatal variance, and a t  
most justifies a request for continuance because af surprise..m 

The United States Court of Military Appeals, in Cnited States 
9, Reid;' reversed a conspiracy conviction for failure of proof 
of the alleged overt act and refused the Government's suggestion 
that  the case he returned to the boaRd of reaiew fa r  the possible 
substitution of another oven act, saying that  the Same overt act 
alleged must be proved. One authority cited for this conc',usion 
was a case which has nom- been overruled:' In R e i d ,  the charge 
was conspiracy to  sell promotion examinations, the alleged overt 
act being the selling of the examinations. Vhen the board of 
review found there was no sale, the Court reversed. not discussing 
variance. 

I t  is suggested that  the better method of handling variances 
between acts alleged and those proved is ta consider if the vari- 
ance has prejudiced the accused. In Stmuss u .  Cnited Stntes," in 
a charge of conspiracy to transfer and conceal assets of a bank- 
rupt corporation, the overt act alleged was that  G wrote checks 
tn B for S80,225.69 between 8 Sovember 1967 and 27 March 
1958. The proof was, however, That the checks were drawn be- 
tween 2 June 1957 and 29 August 1957 and totaled $86,879.91. 
In affirming the conviction, the court stated: "We do not believe 
that  this variance in proof under the circumstances prejudiced ap- 
pellant , . , , Substantial similarity between the facts alleged in 
the overt act and those proved is all that  is required."' Vari- 
ances between the allegations and the proof do not generally 
require reversal %'hehen the accused has not been misled to the 
extent that  he has been unable to  prepare for  trial, and he is 
fully protected against another prosecution for  the Same offense." 
This rule is sound and justified and should be applicable in 
proving an overt act as well as  proving any other fact alleged. 

303 F.2d 385 (2d Cir.1, crrt. denied,  385 U.S. YE7 119661 
Thia same opinion had been exprerred by the court  earlier ~n United 

States Y .  Negro. 164 F A  168 (26 Cir.  1947).  It 1% ~vggesred t ha t  in nei- 
ther  ease >vas i t  necessary for t h e  court  to express this opinion, ~n / le_ of 
%he iaet that both cases charged ridations oi 21 L- S.C. 174, which does 
not require proof oi an overt act. .. 

-~ Fredrieks I.. United States, 292 F. 856 (9th Cir. 1923). o iwruled  zn 
Brulal- I-. L h t e d  Staten, 363 F.2d 34,: (9th C i r j ,  a w l .  dmied ,  389 U S  986 
(19671. 

Is 

I 

12 U.S.C.DI.A. 497, 31 C.1I.R. 83 (1961). 

311 F.2d 926 (5th Cir.1, Cert. d m e d ,  373 U S  910 (1963). 
I d .  at  932. 
See, e.& United Statel Y. Hopf, 1 T.S.C.PI.A. i84, 6 C.M.R. 12 ( , l952).  
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IV. PERSONS LIABLE 

"A conspiracy is a partnership in criminal purposes,"" and as 
in any other partnership, t h e  must be more than one partner. 
Consequently, one cannot be convicted of a. criminal conspiracy 
unless it is shown that  there was Someone else who entered into 
the agreement with him," and that  this other person had the 
mental capacity to make such an agreement." Also there can be 
110 conspiracy u%th a government informer who merely feigns par- 
ticipation and secretly intends t o  frustrate bhe conspiracy." To 
put it briefly, "A person cannot conspire with himself."" 

This rule is rather plainly stated in the Manual,' and is simply 
a restatement af the law aa viewed by bhe United States Court 
af Xilitarg Appeals. 4s TBS stated by the Court in Cnited States 
1). Kidd:" 

I t  seems equally deer t ha t  in Federal law, the acquitla1 on  the 
medts or discharge under emumsttancer amounting t o  aequitial, 
of the one remaining eoanip.rator, or all of the other siieged 
mnipiralors. re~ulo in the ~rquirml of the ~ e m a m n s  m e  The 
rar tnat ive mtum of the mle should be emphxmzed. The acquittal 
must  be on the merib and no t  mere ternination of p r a i e c u t m  
net amounting to an acquittal. Further  ir mni t  be an Bcquitta1 of 
sli the orher alleged mnspirators; if there be an allegation of un- 
!mown eompiraw~i o~ other unaqui t ted  alleged coimdpirawr? 
and widenee ta show a combination r . t h  them, the rule6 does not 
BPPiY." 

Onxed States V. Kisbei i .  218 T.S. 601. 608 (19101 (Holmes, J.1. 

United States V. h a t h a n .  12 T.S.CX.4. 398. 30 C.M.R. 398 (1961). 
* See 2 F. WHARTOK. CRIMIIAL LAW 8 1657 (laLh ed. 1932)' "Certainly 

if one defendant IS mc;mpe:ent to eonapire. no one can be eoniieted of  
eanapiraeg with him alone." Soe SIJD United States V. Caselo, 16 C.M 8. 
799 (19641, for an interesting discussion of chis isme. 

* E.g . ,  Sears Y. L'nifed States, 643 F.2d 139 (6th Cir. 19661; United 
Staipi- V. Labossierr, 13 U S.C.ll .A. 331, 32 C.M.R. 387 (1962).  

ji United States V. Kidd, 13 U.S.C.M.4. 184, 188, 32 C . Y . R .  184, 188 
(19621; L'mLed States Y. Fathan ,  12 T.S.C.H.A. 398, 30 C.M.R. 398 (19611. 
" "If all peiaons with whom the accused 1% blieged to have eonap:red 

are t n e d  and  found not guilty of t h e  same conspiracy. the accused cannot 
properly be convicted of that conspiracy. If a f te r  rhe trial and eonwlctian 
of the accused all the perions ulth uhom he WBP alleged to have eonip i rd  
hare  been found not guilty, rhe eonvicrron of the accused may not stand. 
The accused ma? pmperl) be eonviered of emspmey,  however, if  the e n -  
denee establishes that  a conspiracy existed bet reen  the accused and other 
alleged eanspirarom, named or described i n  the specification, v h a  h a w  nor 
been and or not later tried and acquitted." MCM, 1969 (Rev.),  pars. 160. * 

"' I d .  a t  188, 32 C.M.R. a t  188. The court eoneluded by saying: "There 
i s  B atiiking unanimity ~n & e  Federal eaurta on this question. . . If  there 
be confliet ~n the Federal cases they have not been brought ta our atten- 
tion nor have we dimovered the same." 
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In this case, Kidd was charged with conspiring with one 
Wright to commit extortion, Wright w.&s also tharged with the 
conspiracy, but different overt acts were alleged. The Court was 
not deterred in its holding, however, since there was only one 
conspiracy, B single agreement to commit all the overt acta." 
Moreover, when Kidd was convicted, Wright had not yet been 
tried, his acquittal coming later, but the Court declined to make 
any distinction that  would depend upon the order in which the 
accused were tried." Judge Quinn, in a concurring opinion, wn- 
eluded, "In view of Ohe judicial determination &at Wright did 
not conspire with the accused, the conspiracy charge, which al- 
leges an agreemenlt only between Wright and the accused becomes 
a legal impossibility."" 

I t  is not necessary to prosecute all the  conspirators, however. 
Had Wright never been tried, Kidd's conviction would have been 
valid, because one is not immune from prosecution if his eo- 
conspirators escape. Even if me's  co-conspirator is immune from 
prosecution," the remaining one will not be excused. If the law 
were otherwise, the military would, in many instances, be pro- 
hibited from prosecuting a conspiracy case when the only remain- 
ing eo-conspirator was discharged from the service" or was dead. 
Moreover, one may be convicted af conspiracy to  commit an of- 
fense for  which he, himself, could not be charged," or which is 
impossible of commission." 

The acquittal af all the other defendants &barged with the ac- 
cused will not establish his innocence if there are  others alleged 
to be his eo-conspirators," even if the others are alleged as per- 

m The same resuit was reached in United States V. Fisher, 15 T.S.C. 

See alm United States Y. Finher. 16 U.S.C.M.A. 78 .  36 C.M.R. 234 
Y.A. 78, 36 C.M.R. 234 (1986). 

(1966). 
I" United States V. Kidd, 13 U.S.C.X.A. 184, 193, 32 C.M.R. 134, 193 

l l C l F n >  l.""_,. 
" As in F'arnswar:h V. Zerbst, 98 F.2d 641 (5th Cir. 19381, cert .  denad, 

307 T.S. 642 (1939). where the aeeubed's eo-eons~irator has diplamatie 
immunity. 

Sea MCM, 1969 (Rev.), para. 11, concerning termination of juria- 
dicdan because of discharge. 

I' Sea, e.#., U n i t 4  SDatei V. Johnson, 28 C.M.R. 629 (1959). where a 
Nary board of review affirmed a convntion of a marine iergeant eonspir- 
ing to maim himself by having a friend iwer his thumb with an axe. 
.i United States V. Thomas, 13 U.S.C.M.A. 218. 32 C.M.R. 278 (19621, 

where tuo saiiors were convicted of ~onspiraey to eommir rape when the 
vletim was dead. The s s i i o r d  were vnder the impredan ehe was merely 
drunk and oaesed our. 

'/ See, e.#., Jenkins V. United States, 263 F.2d TI0 (5th Cir. 1968). 
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sons unknown," presuming, of course, that  the evidence shows 
these others were part  of the conspiracy. If there are no others 
alleged as co-conspirators, even though the evidence a t  trial s h o w  
thew were such others, the acquittal of the accused's alleged co- 
conspirators will result in his acquittal." 

What a11 of this means in actual practice can best be illus- 
trated by an example. Suppase A, E ,  and C are parties t o  a 
conspiracy, and suppose further that A and E are charged with 
the conspiracy, but C IS not charged, though he is alleged to 
be a co-conspirator. A n  acquittal of A will have no effect upon 
E's conviction if the evidence a t  B s  trial showed that C was a 
party to the conspiracy; and the same result would apply if C 
were unknown but was alleged as B person unknown. If, how- 
ever, C x-as not alleged ta be one of the conspirators, an 
acquittal of A would result in E's acquittal, even if the evi- 
'dence a t  E's trial showed that C was a party. 

As was discussed earlier in this article, the thing that makes 
conspiracy punishable as a crime is the increased danger to 
society that results from group action, or a "combined intent." 
Yet there are offenses which require a "combined intent," x*ich 
cannot be committed except by two people. Some offenses falling 
into this category are: adultery, bigamy, incest, dueling, receiving 
stolen gwds, prohibited sale of contraband, and bribery. Since 
the concert of action in these Cases does not increase the danger 
to society, i t  has generally been held that the agreement between 
t h e  parties involved to commit these crimes does not constitute 
a conspiracy."' The addition af a third party to a i s  agreement, 
however, does constitute a conspiracy. 

At common law, husband and wife were one and could not be 
guilty of conepiracy.' This apparently remained the rule, a t  least 
in federal courts,'" until the United States Supreme Court de- 
cided United States u .  Dege,"' where i t  ivns held error to dis- 

'' E.&., Cross T. Ented Era!en. 383 F.ld 360 18th Clr. 15681, Rosencrsnr 

)s E.& United States Y .  Firher, 16 I! S.C.4I.A 7 8 ,  36 C.4I.R. 234 (15661. 
I n  R. PERKISS,  CRIXIYAL LAW 535 (1967). Scr aka United Statea >. 

"' I d .  at  797.  
'"I See Dereioments m% t i le  Lou-Cnnmal Conspzroey, 12 HART. L 

V. L?n:ted Sracer. 378 F.2d 661 (5th Cir. 1967). 

Yarboraugh, 1 U.S.C.H.A. 678, 5 C..M.R. 106 (1852). 

RE,. 820, 848-51 (1969). 
364 U.S. 51 (1560). 
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miss an indictment of a husband and wife for conspiring with 
each other to  bring gwds illicitly into the United States with 
intent to defraud.'" 

V. EVIDESTIARY COXSIDERATIOKS 

As an exception to the hearsay rule,'* 
[I] statement,  including non-verbal eonduet amounnng ra a state- 
ment, made by one conspirator during :he coni~i raey  and in p u m -  
ance of L% i s  ahmirsible ~n evidence for  the  purpose of proving t i e  
t m r h  of the  matter8 stated against  Lhcmie o i  hi8 e o i o h ~ i l a t o r r  r h o  
*ere parts3 u, the mnipiraey a t  t'le rime rhe s ta tanent  \va3 made 
or r h o  became pardel to the eompiraey 

This exception to the hearsay rule appears to hinge on the 
principles of agency? the view being that Since the conspirators 
are partners in a criminal enterprise, they should be held re 
sponslble for  the acts and declarations af their partners 80 long 
as it  is directed toward accomplishing the criminal purpose. Judge 
Learned Hand has said in this regard: 

When men enter into an aereement f a r  an unlai\<uful end, ;hey br- 
~ o m e  ad hoe agents for one a n a t h a ,  and h a r e  made "a parmership 
in crime." Whar m e  d m  pnriuant ta their e o m m  purpose. all 
do. and BJ declarations may 3e jnd acts. the), are competent 
agamst Sli. 

This agency principle of conspiracy makes an accused subject to 
liability for many act3 and declaration8 by his eo-conspirators, 

'* hIr. Jui::ce Frankfur te r  said for the majority "Such an immunlr? 
to husband and ,rife BQ B pair of conspirators aav ld  h 
C o n ~ r e s r  one o i  tiyo assumptima: eirher tha t  reipani 
and x i f e  far jomf parfleipatm I" a crimmal enterpri 
mar.ral dirharmany, or :hat a v. fe  aau ld  be presume 
eaereire influence of her husband and, therefore, cannot be a d h n g  parn- 
elpant. The i o m e r  a~asmpt ion  15 u n m u m h e d  by sense; the latter implies 
a ,mer of Amer:can womanhood offensive t o  the ethos of our amety ."  I d .  
at i2-53. 
'"' MCII, 1969 (Rev.), para. 139. 

NCDI, 1969 ( R e x ) ,  p ~ r a  140b. 

out of nezelSLfi-." 

'* hIr. Jui::ce Frankfur te r  said for the majority "Such an immunlr? 
to husband and ,rife BQ B pair of conspirators aav ld  have 50 attribute to 
C o n ~ r e s r  one o i  tiyo assumptima: eirher tha t  reipanihi. ify of husband 
and x i f e  far jomf parfleipatm I" a crimmal enterprise would make ior 
mar.ral dirharmany, or :hat a v. fe  aau ld  be presumed t o  act  under the 
eaereire influence of her husband and, therefore, cannot be a d h n g  parn- 
elpant. The i o m e r  a~asmpt ion  15 u n m u m h e d  by sense; the latter implies 
a ,mer of Amer:can womanhood offensive t o  the ethos of our amety ."  I d .  
at i2-53. 
'"' MCII, 1969 (Rev.), para. 139 

NCDI, 1969 ( R e x ) ,  p ~ r a  140b. 
". WHARTOL., 8 u ~ a  note 84 a t  5 698. But 8 e e  Levie, Hearsay and Con- 

BPWYCV, Z 2  HICX. L. REV 1159, 1166 11964). where i t  1% sugeesred thac 

law o i  eon~pl rae- .  has r i s l y  ' eqanded .  Thls Ereatid a tenaon nolved by 
relaxation in the la\%- of ewdence. Conap~rator 'a deelaratmns are admitted 
out of nezelSLfi-." 

Van Rlper V. United Stater. 13 F.2d 961, 967 ( I d  C m ) ,  e w t .  demed, 
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even though he may have been completely unaware of them or 
their conduct. 

In determining the admissibility of evidence in conspiracy 
trials, courts have shown 'a lenient attitude toward the p rose  
cution and have allowed juries to aonvict on an extremely low' 
minimum of evidence."" The apparent reason for this is t ha t  can- 
Spiracy is hard to pmve. The prosecutor's job in a con- 
spiracy trial is primarily ta prove a meeting of the minds, an 
agreement, and conspirators are seldom thoughtful enough to  re- 
duce the agreement to a writing. "C,onspirators do not go out 
upon the public highways and proclaim their purpose; their 
methods &re devious, hidden, Secret and clandestine "" 

The United States Supreme Court has stated: 
Secrecy and eineealrnent ere e43entisl feature: of swcesafui con- 

a i d  conspirators would ga free b i  rheir ve l )  
ingenuity."' 

In order for these statements or acts of one's eo-conspirators 
to be admissible, howerer, tl es must be made during the con- 
spiracy and in furtherhnce 0.' it. A conspiracy begins with an 
egreement and statementr ob B onspirator made before the wree -  
ment is reached are inadmissible hearsay." Since the illegal agree- 
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ment is in the future, such declarations are  merely predictions 
and are not accurate enough to he relevant. In L.'nited States V. 
LaBossiere,"' in a case involving conspiracy to commit larceny, 
four soldiers who became government informers and were not 
par t  of the conspiracy, <ere allowed to  testify, over objection, 
that  the accused's alleged @conspirator, Taylor, had approached 
them about a plan to enter into a supply yard and steal certain 
government property. Taylor told them that  the accused was one 
of his confederates. A meeting was later held and the details 
worked out that  evening. In reversing the case, the United States 
Court of Military Appeals stated: 

In sum, the*, we neeessanly find, under the c l x u m s t a n c ~  here 
depleted, that Taylor's canrersationr with Hubbard, Hoffman, Pol. 
ter, and IIeekins-apart from thore made at the evening meet- 
ing-nstitutd declarations made ~n f o m n g  the charged ean- 
bpiraey rather than during 1b actual emstenee and were, BJ de- 
feme contended at the trial, inadmissible hear9ay.l" 

Declarations made after the conspiracy has ended a re  not ad- 
missible, either. Presumably, the termination of the conspiracy 
ends the agency relationship that  authorized considering acts and 
statements af co-conspirators in the f i rs t  place. Noreaver, if the 
conspiracy has ended, one's statements could not be "in further- 
ance of it." As stated by the United States Supreme Court: 

Them a n  be no fuushmanee of a conspiracy Ohat has ended. TheFe- 
fore, the declSmtions of a mamspirator do not bind 'the e-conspirator 
If made after the cm~piraey  ha8 ended This IS the teaehinp of 
Krulm-iteh V. United States,  336 U.S. 440, 93 L. ed., 790, 60 S. ct. 
716, and Flrx'iek v hiked Stares. 3W U.S. 211, 91 L. d., 196, 67 
S. Ct. 224. both 8upm.I" 

Efforts are  sometimes made by prosecutors to admit p a t  con- 
spiratorial statements under the theory that  there was a suhsidi- 
ary conspiracy to conceal the primary conspiracy. In Krulezcitch 9. 
United States,"" an admission made by one conspirator more than 
one month after the alleged conspiracy had ended was admitted 
on the theory that  the implied subsidiary conspiracy to conceal 
the main conspiritcy was a part of the main conspinacy. The 
Supreme Court rejected this, holding that once the purpose of 
the primary conspiracy hss been attained, these statements of the 
alleged w-conspirators are  not admissible. 

13 U.S.CSI.A. 337, 32 C.Y.R. 331 ( 1 0 6 2 ) .  
Id. a t  340, 32 C X R .  at 340. 

336 U.S. 440 (1040). 
Lutwak ". r n i t d  starer, 344 U.S. 604,617-18 (1053) 
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In Grunetcald v .  L h i t e d  States"' the Same result was reached 
in a case involving conspiracy to "fix" certain tax cases when the 
Government introduced evidence concerning the subsequent 
aftivities of the conspirators t o  conceal some of the irregularities 
in the disposition of the tax cases, and hearsay declarations of 
the cc-conspirators. The Court said in this ease: 

[Tlhe Beta of eovenng up ULD by themsalve9 indieate nothing 
more than  the conipm:ori  do not wish ta be apprehended--a can- 
emitant, certainly, of every d m e  a :ne  Cain attempted ta conceal 
the murder of A M  f rom the Lord?" 

The Court explained its ruling, however, by stating: 
By no means does thi5 mean that  ~ e t s  of concealment can neier 
have Iimificance m further ing a e m i n a l  e o n w r a e y  BUT a vl t l l  
dis r indon must be made b e : v m  acts of concealmen: dine  in fuT- 
theranee of the main e m i n a l  objectires of the emspirscy, and 
acts of concealment done af ter  these central ob js r i res  i.are been 
mained ,  for r te  purpose only of o~ver ing  up after the crime '' 

The United States Court of Xilitary Appeals has faced this 
problem in several cases? but Enitad States 7;. Bezerly"' and 
Cnited States 8 .  Snlisbary." are probably the most noteworthy. 
Both eases involved a completed larceny, and in both cue.? the 
conspiracy was completed. In  Salisbury, evidence concerning acts 
of two of the accused's eo-conspirators in preparing a false docu- 
ment showing a transfer of the stolen property and the sudden 
"discovery" of the proper sum of money to account f a r  the miss- 
ing property was admitted. In Becerly testimony u-as allowed a t  
the trial from a third party that he assisted the two accused in 
moving the stolen property from one hiding place to  another, 
and tha t  they told him they had stolen the property in concert 
with another person. 

These cases may, a t  f irst  hand, appear t o  be difficult t o  dis- 
tinguish, in that the court approved the admission ,of the evi- 
dence in Snlisbury but did not approve i t  in Be~er l$ .  But a dis- 
tinction must be made between the "acts" of a co-conspirator, 
and the "statements" of a co-conspirato,r. The evidence allowed 

353 U S  391 (1967). 
Grunevrald Y .  United Stares. 353 U.S. 391, 406 (1957). I '  

''j I d .  at 405. 
'" E+., United Sates  v Bereriy, 1 4  U.S.C.Y.A. 168, 84 C.M.R. 248 

(1961):  United Sca!es ,.. Salisbury, 1 4  U.SC.M.A. 171, 33 C.M.R. 383 
119631. United Stares I. >ll.asei. 8 D,S.C.bl..i. 374. U C . X R  184 119671. 
"' 
'' 
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in Salisbury was the "acts" of eo-conspirators and not statements. 
"Acts . . . \rhich are not intended to be a means of expression 
and which are relevant to  prove the  existence of a conspiracy may 
be received in evidence without regard to whether the combine 
tion was ended prior to  their commission."'" Such acts. of course, 
so long a s  they are not intended to be means of expression, are  
not covered by the rule against hearsay, anyhow, because these 
acts are  not hearsay. Relevancy is the only consideration. 

Here the acts a i  [ the c o - e 0 n ~ p . r ~ t o ~ b ]  during the at tempt  to re- 
solve the ahartage weie highly relevant ta establish the nature of 
their eombina&mn and, a8 such, *.ere admisv 
regard to whether the eonnpm8ey b d  femina 

This same distinction has been made by the United States Su- 
preme Court.'" 

In Beverly, it  was not the "acts" of a m-conspirator, but his 
"statements" which the court disapproved of. The testimony of 
the third party about n h a t  the two accused tnld him was clearly 
hearsay: since it was given after the alleged conspiracy had ter- 
minated, it was admissible only against the party who made the 
statement, and could not be used against his alleged co-conspira- 
tor. 

The existence of a conspiracy may not be established solely 
by evidence of haaraay declarations of an alleged eo-conspiratnr.'" 
Although the trial judge has a great deal of discretion in allow- 
ing evidence to  be introduced out of sequence,'; the  general rule 
is that  each accused muat be connected with the alleged conspir- 
acy by evidence independent of the statements of eo-conspiratnrs 
before these statements are admissible against him.'" In other 
words, when there is enough evidence in the record to  establish 
the conspiracy, evidence of what one conspirator said, during the 
conspiracy and in furtherance of it, is admissible against the 
other conspirator. 

'12 

/I Unxed S i r e s  V. Salirbur). 14 U.S.C.?rl.A. 171,  l75, 8 3  C.Il .R. 388, 
387 (1963). 
"' Lvtwak V. United States, 344 U.S 604 (1953) l cmepmeg t o  defraud 

the federal ~overnmen: by eonrracrmg sham marr.ager and arranging the 
alien "x-ar brides." Eridenee of uncontested dirnrees and 
couples after the conspiracy had termmated *-as allowed!. 

Y. United Statea, 295 F;Pd 418 (10th Cir. 1961). 
d States j.. Halpin, 371 F.2d 4 9 3  (7th Cm.!, mrt. denied, 
196:): Parks V. United stares, 368 F.2d 78:  (5th Clr. 

1966). 
"' E.0.. White v United Stafei. 894 F.2d 49 IQtt Cir. : 9 6 8 ) ,  United 

States T. Batraglia, 394 F.2d 301 (7th Cir. 19681: Cane j.. Cn.red S t a t e ,  
890 F.2d 58 18th Cir.1, c e i t .  denred. 392 L-.S, 906 (1968). 

Id.  at l i 4 ,  33 C.31 R. at 386. 
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[Sluch declarations are admiseible o w r  the objection of an alleged 
aronspiratcr, Who was not pesenoed when they were made, onl) 
if there i s  prmf oliunde tha t  he is connected with the oonspiraey , . . 
o r h e w k  hearsay wovld lift itself by w s  own bootstrap to the level  
d competent &den*." 

I n  determining the sdmissibility of statements of eo-conspira- 
tors, it is the trial judge who determines if there is enough evi- 
dence in the record to shon  that the conspiracy existed and 
whether the statement was made in pursuance af it. One federal 
decision has indicated that the trial judge should then instruct 
the jury that they can consider such statements of a co-eonspira- 
tor only if they initially find beyond a reasonable doubt that  a 
conspiracy existed."' The weight of authority seems to  be other- 
wise,"' however, and na cases have been found holding i t  error 
for the judge to refuse such an  instruction. 

The first  detailed discussion of this paint in the federal eases 
was by Judge Learned Hand in United States v.  Demw,"' In 
this case the trial judge did issue such a limiting instruction, and 
in commenting upon this, Judge Hand said: 

It is difficult to bee whst valve the  dselarahans could have 8 8  

pmof of the cm~pili i iey,  if More wing them t h e  jury had ta be 
satisfied t ha t  the dmlarant  and the amused were engaged in the 
eanspiraey charged. . . . The law IS indeed not wholly elear a8 t o  
who must deeide whether such a daelaration may be u e d ;  but  we 
think that  the better dcetrine is t ha t  the judge is d c a v  to d w d e  
as coneedediy he generally must, m y  issues d f a d  on which the 
competence d evldenee depends, and that ,  if he dsidea  ~t to be 
mpetetent, he is ta ledye it to the jury to use like any other  e+ 
dene wichaur m s t m t i n g  them t o  eomider IT as prmf only it they 
have dended a preliminary issue whxh alone makes it mmperent 
Indeed, it is B pmctical impossibnlity for layman. and for tha t  
matter for most judges, to keep their  minds in the  isolated e m -  
p a m e n t  t ha t  this -meaY 

Judge Hand's comments were d ida ,  but the issue was squarely 
faced in Carbo II. United States'" where some underworld figures 

I* Glasaer Y .  United Stltes, 316 U.S. so, 74-76 (1412). 
'"" United Statei Y. Kahn, 381 F.2d 824 (7th Cir.1, cert. denied. 389 U.S. 

.~. . ~. ~. 
'" Id. at 23&3 

.... ~ ...., 
Zd Cir.  19601, a/Pd, 341 U S .  494 (1951). 

'* 314 F.2d 718 (9th Cir. 19631, c w t .  denied, 377 U.S. 963 (1960 
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were charged with conspiracy to commit extortion and the inter- 
state transmission of threats t o  secure managerial control of Don 
Jordan, a weltemeight fighter. A substantial par t  of the proof 
consisted of hearsay testimony about what various oT the cc-con- 
spinators hsd said about their fellow conspirators, and the accused 
requested a limiting instruction concerning this testimony.'" In 
affirming the trial judge's refusal to give the limiting instruction, 
the court, in a well reasoned opinion, said: 

The sirnabion 1s rendmed confusing by the f e t  t ha t  the admissi- 
bility of this evidmee . , . depends u p n  a diapvted prdhinary 
question ad fact  which coincides a?%h the v l h a t e  jury gne~t ion  of 
the m t d .  The declarations are a h a a i b l e  against  the defendants 
if they are enonspirators. If they are eo-mmpirators they are 
guilty. The pmbiem presenaed to Y B  is whether  the preliminary 
guestion , . . ie to be rewived by the ju ry  or by the j u d g e  . . . [ I l f  
by independent evidence the defendant's poiition as B eosonipra tor  
1% to be esrabliahed by the jury upon their judgement beyond B rea- 
sonable doubt, there  is no oeea~ion UJ resort u) the declarationi a t  
all. T h e  diatnct conrt in effeet will have told the jury, "You may 
not consider this evidence u n l e s  you first find the defendant 
guilty.". . . [Tla accept the problem ad one of admissibility of e w  
d e n e  18 ro recognine that the declarations, if admianble, shall be 
considered by rhe jury in reaching iB determination upon the m u e  
of innocence or guilt. I t  will not do ro tell the j u r y  tha t  it mmf 
reach nta determination first.'" 

The court further held that  giving the question to  the jury to be 
decided on the basis of a prima facie case rather than beyond 
reasanable doubt would not be the answer, because it might 
cause confusion: 

The jury is already marned with the  evidence wmghmg stand. 
814s involved in p m f  beyond a reawnable  doubt. To expect them 
not only to eomparrmentalile the evidence, eeparating that produced 
by the  declanstians from all other, hut  BQ well %e apply to the mde. 
pendent evidence the entirely different ewdenee aelghing scandads 
f-ired of a prima f a d e  cabel i s  to expect t he  impossible."' 

VI. JOINT TRIALS 

Conspiracy is a joint offense in that  i t  "is one committed by 
two or mare p e r ~ o n ~  acting together in pursuance of a common 

'" The requeested instruction was, "If you do not f m d ,  on independent 
p r w f ,  t ha t  a eoneplraey existed and the absent defendant knoringly par- 
Ceipated ~n the eonipiracg . , , all such evidence must be ignored as to 
him." Id. a t  735. I t  should be nored t ha t  this  reauested inntruetion did not 
require belief beyond a reasonable doubt. 

'* I d .  at 756. 
'*' Id. a t  757. 
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intent ""' Thus the Gavernment may charge the pasticipants 
jointly, and "the advantageof a joint charge ia that  all the ac- 
cused will be tried a t  one trial, thereby saving time, labor, and 
expense . . . [But] this must be weighed against the possible 
unfairness to the accused which may result if their defenses are 
inconsistent or antagonistic."" The advantage in this situation is 
generally for the prosecution and not for the defense, since the 
fate of the accused may very well depend upon his ability to 
disassociate himaelf from his alleged eo-conspirators rsthther than 
upon the merits of his own case. It would Seem therefore tha t  
the defense should normally seek a severance."' The assertion 
has been made, in fact, that:  "In every w e  where there are mul- 
tiple defendants, & motion for severance and separate trial as to 
each defendant should be made.""' 

The accused has no absolute right to have his m e  tried Bepar- 
ately, however, and whether a severance should be granted is 
within the discretion of the trial judge."' "It is well settled that 
such motions [to sever] a re  addressed to the sound discretion 
of the trial judge and his decision thereon will not be reversed 
in the absence of an  affirmative showing of an  abuse of discre- 
tion.""' Typical reasons given by courts for being reluctant to 
grant severances in oonspiracy trials are:  

'I' M C l 5 ,  1969 (Rev.), para. 26d. 
I d .  See 0180 Fed R. C n n .  P. 8(bl and 1 4  
See >IC>I. 1969 (Rer.1, para. 6 9 d .  "Tl.e motion should be glanted In 

any C B S ~  if good cause i r  sha\vi-n. but when the e i ~ e n e e  of the offenie is a 
on between rhe parties-onipiraep, for m t a n e e - t h e  la\%. officer 

eour;-martial may properis be more exacting than ~n other eases 
ether the fac t i  ertablnhed ~n Vipport of the m3:mn eonsrlfute 

"' 

all defendants ma) be prared 5) game ev.denee and resultl from same 
ser.en of Be:$) ,  Kn.ted States v Pagne. 1 2  C S . C . \ I . A  P E S ,  31 C.1I.R. 41 
(19611. 
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The first ground mentioned above, that  the accused desires to  
use the testimony of another accused in his defense, was success- 
fully asserted in Llnited States v .  Echeles."' The charges were 
for suborning perjury and con'spirafy to do so, and the facts 
giving rise to the indictment arose in a previous case where E, 
a lawyer, represented A in a narcotics case. In the trial of the 
prior case, C and S gave false alibi testimony that  A was some- 
where else when the offense was committed. In rebuttal, the 
Government called C who admitted the falsity af his testimony 
and said that  "the lawyer'' had told him to do it. A then testi- 
fied that  the whole thing was his idea and that  his lawyer, E,  
had nothing to do with it. At the trial of the conspiracy case, 
a joint trial of E ,  A ,  and C, E moved for a severance claiming 
that  he would be prejudiced by not  being allawed to call A 
as a witness on his behalf. I t  was held to be error for the trial 
judge not to grant a severance in thin case, since the court could 
see the obvious importance of A's testimony and could also 8ee 
what this testimony would be. 

The holding in this case should be compared, however, with 
that  in United States li. Kahn,'" where an apposite result was 
reached, and Eckeles u-as, in effect, limited to  its facts, which 
indicated that  A would have testified and w h t  that  testimony 
would have been'. Absent such B showing, severance will not be 
granted."' 

In regard to the seerrnd common gmund mentioned in the 
Manual for  granting a, mation to sever, that  of antagonistic de- 
fenses among accused, no case has been found where a trial 
judge's ruling in denying severance on this gmund alone was 
held to be impraper. The United States Court of Military Ap- 

I* 362 F.2d 892 (7th Cir. 1966). 
"' 381 F.?d 824 (7th Cir,) ,  c w t .  denied, 389 T.S. 1015 (19671. 
'* Vnited Staten V. Kahn, 336 F.2d 269 (Zd Cir.1, ee7t. demtd, 366 0 . S  

948 11966). "Kahn and Seharar tzberg eonrend tha t  the denial of their 
motions far severance unfalr!y r-trieted their mght t o .  call si tnems.  
Their position appears  to be that  their joint trial made ~f less likely tha t  
Sehaaartzberg would give exeulpabry evidence for  Kahn, since a t  a joint 
trial. If Sehaw-artzberg testified 81 all, he wou!d a a l w  the r ight  not ta 
answer ques~ions about the crime charged . . . r h e r e a s  a t  a sepalate trial 
of Kahn, Sehaivartzberg could have tesnfied in her  behalf ah l i e  refusing 
to anaxer questions u;hieh incriminated h m  Thm pomhility. s tandmg by 
Itself, did not make the denial a i  B m o t m  for severance enonmub , , , at  
least in the absence of anything in thm record mdieating that the code- 
fendent would have glven exculpatory evldenee." Id. BT 263-64 (cltatmnr 
omitted). 

'= Unlted Stater %-. Oliver, 14 U.S C.M. I .  192, 33 C.M.R. 404 (1863). 
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peals has noted that  antagonistic defenses among co-accused a re  
not uncommon and has held that the existence of a conflict does 
not require granting a severance.'" I t  would seem that the as- 
signment of separate defense counsel for each accused would 
obviate the necessity for separate trials in most -des of this type. 
However, there Is authority to the effect that, if the interests of 
the co-accused conflict to the point that  the attorney for one ac- 
cused must comment on the silence of the other accused, a sever- 
ance should be granted."' 

In DeLuna v. Cnited States.'" a narcotics case where DeLuna 
and Gomez were occupants of a car fram which police saw mr- 
coties being thrown, Gomez testified he was innocent and knew 
nothing about the narcotics. He said that  DeLuna gave him the 
package to throw out the window when he saw the police and 
that he did so, not knowing what the package contained. DeLuna 
did not testify. In  his argument to the jury, Gomez's attorney 
stressed the point that  DeLuna had been unwilling to take the 
stand and that  an honest man would not have been afraid to 
testify. Gamer. was found not guilty and DeLuna, guilty. In re- 
versing the conviction of DeLuna, and holding Uhat the t r i d  
judge commited error in not granting a motion to sever, the 
court said: "If an attorney's duty tn his client should require 
him to draw the jury's attention to the possible inferenFe of 
guilt from a *defendant's silence, the trial judge's duty is to  
order that  the defendants be tried separately."" 

The holding in DeLuna sets forth an interesting proposition of 
law and, if followed, would provide e. valuable weapon in a e  
hands of an accused who desired to be tried separately from his 
m c c u s e d .  Other circuit courts have not followed DeLum,  how- 
ever; the general reason given is that  B lawyer representing one 
defendant has no more right to comment on the silence of a eo- 
defendant than does the prosecution, and the trial judge should 
not allow it."' Most of these holdings indicate that if an accused 
can show "real prejudice" by not being allowed to comment on 
the silence of a co-accused, then a Severance might be proper, but 
none of these holdings found such prejudice. 

'* 
1u Id.  
1m Id .  at 140. 

DeLuna Y .  United States, 308 F.2d 140 (5th Clr. 1962) 

E.*., Cnited States I. Baftaglia, 394 F.7.d 3Q4 I71 Cir. 1968): 
United State8 Y. Kahn, 381 F.2d 824 (7th C>?.), cert. denzed. 389 U.S. 
l o l i  (1967); United Stares Y .  MeKinney, 379 F.7.d 259 (6th Cir. 1967) ;  
K o l d  x Emted State?, 371 F.2d 983 (10th CIT.), emt. denwd, 389 U.S. 
834 (1967); Hayes V. United States, 329 F.2d 209 (8th Ck), cert. denied, 
377 U.S. 980 (1964). 
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The third ground, mentioned in the Manual, for granting & 

motion to sever, that evidence as to one accused will prejudice 
the defense of another, has resulted in the greatest recent change 
in the law. In Bruton 7j. Lhited States,'" the Supreme Court held 
that it was error to use, in a joint trial, the confession of one 
accused if i t  inculpates another accused. In this case, B and E 
were tried jointly for robbery, and a witness testified that E 
orally confessed to him that E and E committed the robbery. 
Under the authority of Dellz Paoli T. United States,"s this testi- 
mony was allowed, with an instruction by the trial judge that 
I t  was competent evidence against E only and must be disre- 
garded in determining E's guilt or innocence. In overruling 
Delli Pnoli, the court rejected the proposition that the jury could 
be relied upon to  ignore E's confession when considering the 
case against B. and held tha t  the admission of this confession 
violated E's "right of cross-examination secured by the confranta- 
tion clause of the Sixth Amendment."'* In Roberts 9. Russell," 
a habeas corpus proceeding attacking a robbery conviction in a 
state couri on the ground that an extrajudicial confession of a 
ca-defendant inculpating the accused was admitted in evidence a t  
their  joint trial, the court took Bruton one step furCher and held 
that it was to  be applied retroactively. 

The United States Court of Military Appeals has indicated 
tha t  they will follow E r z h n ,  properly limited, hovever, to 
finding error only when the alleged co-conspirator does not tes- 
tify and is not available for crosa-examination."' I t  is apparent 
then that in any joint offense, including conspiracy. if one of 
the accused has confessed, and his confession implicates another 
accused, the Government must either grant a severance or not 
use the confession. It should be noted, however, that  the holding 
in Bmton has only to do with extrajudicial statements of one 
accused that o w  not admissible against the other accused, and 
has no effect upon the use of such statements when they are 
admissible against the other accuaed. Therefore, since the out-of- 
court statements of one conspirator, made during the life of the 

Bruton v. Cr.ted Stakes, 391 C S 123, 126 119681 

S a t e s  V. Goad.ng, 15 U.SC.DI.A 188, 3% C.1I.R. 158 11969). 
t a i i o n ~  of Bmtoii are found in Roberts V. Cnited States,  416 

F.2d 1216 (5th Cir. 196%); and United Sfstes \'. Urine, 413 F.2d 214 
(7th Clr.  1969) 
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conspiracy and in furtheranee.of it, are  admissible against bhe 
other conspirator under a well recognized exception to the hear- 
$say rule, the holding in Bmton will have no effect on the  use 
of such statements." 

In Cnited States F. Kahd" there is an excellent summary of 
the law an joint trials #of conspirators. In this case, the court said, 
in affirming the lower court's denial of severmce: 

Severance of offenses and defendanti is diwretionary with the 
trial court. . . . Of course, such &seretian 13 rubject to eorre-ee~ion 

. . . Generalli-. v h e r e  the indictment charger a con- 
the rule is t ha t  permns jointly indicted should be tried 
. [snd] severance should nay be granted except for the 
T ~ B S O ~ J .  . . , Noc TO be forgotten m m g  the eonaidera. 

tmns affecting the esereise of the trial courtlr  d iscretun 1s the 
p w b l e  prejudiee t o  the Government u.hieh might iehult from a 
separste  tYi81."' 

Thus , . . it 3 %  n e e e e r v  ta determine r h e t h e r  a joint trial 1 
defendant's r ight  t o  a fundamentally fair trial. , . . Th 

a t m  11 made by aiking whether it IS within the jury  
gnen the complexity of the e a e ,  tc follow admonito . 
na and to keep reparate, ealiate and a p p r ~ i e  the  d d e n c e  

relevant only to each defendant.'* 

In military practice, an enlisted accused may always obtain a 
trial separate from his co-accused by simply requesting that  en- 
listed persons be appointed to  ~ e r v e  on his court," presuming, of 
course, the ather accused do not do likewise. I t  is sometimes 
forgotten, holyever, that the Government has a legitimate inter- 
est in having w-conspirators tried jointly. I t  is certainly less ex- 
pensive and less burdensome on the murts  t o  t ry  all conspirators 
in one trial. Additionally, multiple trials may cause witnesses to 
be less willing to testify, knowing they vi11 be required to ap- 
pear in several different trials. Finally, separate trials are  more 
inclined to result in inconsistent verdicts, necessitating a reversal 
Qf a previous, and otherwise proper, conviction.'" 

"We emphaiize tha t  the h e a n a s  statement inculpating petitioner 
was clearly inadmmible against him under traditional rules of widenee . . . 
the problem arising only because the  statement WBP , , , admm?bie egainst 
the declarant Eians.  . . There 16 not before "1, rherefare, m y  reoognlzed 
exception t o  the hearsay I U ! ~  inaofar as petitioner 1s eonrnned and v-e in- 
timate no rim uharerer t ha t  such exceptions necearrily raise queetmns 
under the confrontation clause." Brubon V. United States, s91 U.S. 123, 128 
( l y  

381 F Id 824 ( ish Cir.) ,  esrt. denid ,  389 0.9. 1015 11867). 
"* I d .  af 838. 

I d .  st 839. 
"' UCYJ art. 2 i ( c l  (1): X C M ,  1969 IRev.1, para.  36c(2 ) .  
'*' Sea, 8.8.. United S u r e .  V. Kidd, 13 U.S.C.M.A. 184, 32 C . I . R .  184 

,7962) 
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VII. WITHDRAWAL 

"If a party to a conspiracy abandons or withdraws from the 
agreement to commit the offense before the commission of an 
overt act by any conspirator, he is not guilty of conspiracy under 
Article 81."'" Very few would quarrel wiUh the above statement 
as being a fa i r  pronouncement of the law, particularly in view 
of t h e  fact thitt an overt act  is required before there has been a 
violation of article 81 of the Code. However, if one is prosecuted 
under a statute not requiring an avert act far  the crime to he 
completed, it would seem that  withdrawal af ter  the agreement 
was struck would not prevent the accused from being f m n d  
guilty of conspiracy, for in this instance, there would he a "io- 
kt ion when the agreement W&F made.'.- Once the crime is com- 
mitted, withdrawal 02- abandonment will not erase the crime. 

Wibhdrawal will aid t h e  accused in other wags, however, for 
when he successfully withdraws, the statute of limitations will 
begin to run' in his favor."' Additionally, since his withdrawal 
ends the conspiracy insofar a s  he is concerned, later statements 
and acts by his former eo-conspirators will not he admissible 
against him,"' for bhey would not he made or done in furtherance 
of a conspiracy in which he waa involved. 

Suppose A is a member of a criminal conspiracy and desires 
to end his relationship with it. What must he do? 

An effecti\w w t h d r a w a l  or abandonment m m r  canhist of aff ima-  
t iw eonduct which is wholly inconsistent w$h adherence *1 the un. 
lawful agpeemmt and which shown that the pmty  has m e e d  all 
eonneetione s i t h  the cmipiia~y.ls 

Thus, mere inaction on the part of A will not be an effective 
withdrawal. This rule was first announced and explained by the 
United States Supreme Court in Hyde v ,  Cnited States," where 
the Court pointed out that  there was a difference between a can- 
spiracy having a distinct period of accomplishment and one that 
is to he continuous. In holding if the conspiracy continues, the 
relationship of bhe conspirators also continues, the  Court 
stated: 

'e I C J I .  1969 (Rev . ) ,  para 160. '.' 
"' E..., Grvneaald Y. Knited States, 353 0,s.  891 (1967):  €Isrick V. 

United States, 329 0,s. a l l  (1946);  Hyde %.. United States, 226 U.S. 347 
( , l912).  

See Crear Y .  United States, 261 Fed. 267 (6th Cir. 1919). 

XCM,  1969 (Rev.), p ~ m .  160. 
Id. 
225 C.S. 347 (1912). 
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This mew does not, LE it I S  m n t e n d d ,  rake the defense of the 
statute of imitat ions fmn  conep:r~c~ea. It allowi ~t ta all, but 
makes i ta application different. Nor d w  it tah f rom a conspirator 
the power to ul thdraw from the exeation of the offeree or to avert 
B continuing criminality. It requires a f f m m t i w  action, but certain- 
$5. bhid i~ no hardship. Hav+,g joined in an ~ n I a w f ~ I  8 C h m e .  havrng 
f o l u h t u t d  agenb far i ts  performance, scheme and agency to be 
continuous untd full h i t i o n  be zeeured, until he does m e  act 
LO disavow m defeat the purpme he is m no situstion to claim 
$he delay of the laiv. . . . . [A13 he has  started evil forces h e  mvrt  
withdraw his support from them m incm the wilt of their  cantinu- 
#nee. Exil he daea withdraw there i s  eonriolis offending. . . . .I.’ 

The kind of “affirmative action” that  will be enouEh to  con- 
stitute a withdrawal is not clear from the few federai decisions 
on the subject. I t  is clear, however, that  the imprisonment of a 
conspirator does not necessarily show his withdrawal.” In 
United States v.. Agueei,”’ where a continuing conspiracy tc vi+ 
late federal narcotics laws WBS charged, the f a d s  showed that  
one of the alleged conspirators, Valachi, surrendered himself to 
the United States attorney on another charge and was jailed. 
Valachi claimed Ohat this was a withdrawal an his part, and 
that  as a result, statements af alleged eo-conspirators made af ter  
his surrender were not admissible against him and he should 
have been granted a severance. In rejecting Valachi’s awes+.h, 
the  court held: 

The lax, 1% clear , , , t ha t  while arm% or ineareeration may cormti- 
tvte a withdrawal f rom B msplraey ,  it daea not  follow that  in 
every inntance if must. . . . Here, not  only vas there no eonelunve 
evidence af [Valachi’a] sff innat ive withdrawal from the  eonnpir- 
wy . , . but  there was poditwe eddenee tha t  [Vdaehi] had in fact  
debignated . , . others [D look af ter  hla inrerest m the conspiracy 
after his incarceration. Since [Valaehi] BBJ M get a share  in the 
p o f i t a  made on d e s  by there e o a a n s p i r a t m ,  there is littie ques- 
tion but t ha t  he mntinued t a  have a stake in the mat93 of the 
vmltum.L” 

This holding, like moat other decisions on this issae,’” did not 
specify what acts of the accused were necessary to constitute a 

’‘* Id. a t  360.70. 
E.g . ,  United S t a t e  V. Borelli, 3a6 F.2d 376 (2d Cir. 10641. eert. 

denied, 370 U.S. 960 (10653; United S t a m  Y. Igueci, 310 F.2d 817 (2d 
Cir. 1962). ceit .  denied. 372 U.S. 858 (1963): Poliafieo V. United States, 
237 F.2d 97 (6th Cir. 1056). e w t .  dented, 352 U S  1025 (1867). 

310 F. 2d 817 (Zd Cir. 18621, o w t .  dmied ,  372 US. 050 (10611. 
Id. a t  858. 

”* E.&, United States v. Ch-ter, 4Q7 F.2d 53 (36 Cm. 1960); United 
S t a t n  V. Kelly, 88 C.M.R. 722 (18671. 

243 



51 MILITARY LAW REVIEW 

withdrawal, but dismissed the imue on bhe ground tha t  there 
was no showing of a withdrawal. Implicit in this decision also 
is the proposition that the defendant has the burden of establish- 
ing his withdrawal from the conspiracy."" 

By entering into a conspiracy and agreeing to carry on some 
course of criminal conduct with others, the accused has indicated 
to hi3 fellow conspirators, and led them to believe, t ha t  they 
have his allegiance and they can depend upon him to continue 
t h e  criminal plan. I t  would seem, therefore, that  an accused may 
not successfully withdraw from a conspiracy unless he notifies his 
cohorts and lets them know they can no longer depend upon 
his assistance. "It is fair  to 6ay . . . that  the most commonly ac- 
cepted test of abandonment hy an individual . . . is his giving of 
notice to the other conspirators that  he no longer intends to take 
part  in the scheme.""' This may be more difficult to do than 
one would think If the conspiracy involved was so vast t ha t  the 
accused was acquainted with only some of the alleged eonspira- 
tors. So federal decision has been found directly on point on 
this issue, indicating hon- f a r  the accused must go in notifying 
his co-conspirators. I t  would appear to be sufficient, hourever, if 
"me defendant reasonably expRted his withdnawal to be com- 
municated to the rest of his associates by those nhom he in- 
formed; to require him personally to contact all members seems 
tw harsh.""' 

Giving of notice to fellow conspirators was held not t o  be 
sufficient to constitute a withdrawal in Eldridge 2.. Cnrted 
States." Thi8 case involved a charge of consDiracy to embezzle 
money and make false entries to conceal the embezzlement. 
Eldridge testified Chat he notified his co-conspirators t ha t  he was 
Uhrough and would have nothing further to do with the shortage. 
The embezzlement and concealment was continued by the others, 
and more than three years later, all were indicted. Eldridge then 

11" See also United States V. Boreil:, 836 F 2d d i 6 ,  388 12d C:r. 19641, 
United Stares ,, Clanchefti. 316 F.2d 584, 589 i2d Ctr 1963), Enlted Stater 
V. Dubrin, 83 F.2d 199, 604 12d Clr.  1837). cert. dewied.  303 C.S. 646 
(1938) 

"' Wehaler, Jane?. and Kam. The Traztmeiit o f  I n c h o o t ~  Ciirnes in the 
Model Penal Code, 61 COLlMBl .4  L. REV. 867.  101: (1861); see el80 Cam- 
ment. Drielopment6 > i t  the Lax-Cnmmal Conspimcy, 72 HARI.. L RET. 
920, 953 (1869) .  

"' Comment, D e r e l o ? m e n f ~  ;,z the Lnr-Cnmmal Conspimey, 12 HARV. 
L. REV. 920. 968 (1859). 
"' 62 F.2d 499 (10ih Cir. 1932). 
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claimed that  he had effectively withdrawn from the conspiracy, 
so the statue of limitations had run in his favor. The trial judge 
submitted to the jury the question of Eldridge's nithdrawal from 
the conspiracy as f a r  as participation in further embezzlements 
was concerned, but would not aubmit the question of withdrawal 
from the conapiracy to  falsify the books in order to eoneeal the 
embezzlement. In affirming the conviction, the court held that, in 
this case, notification WBS not enough. For his withdraval to be 
effective, Eldridge iq-ould ha\,e had to persuade his fellow con- 
spirators to  cease concealing their crime, in other words, expose 
hhe crime: 

A declared intent to w t h d r a w  from a conarnraev 10 dinamire a . " .  
buildine IS not enough, ii the fvse has been sei: he m u d  step m 
the f-. The first abstracbon from this bank set m motion a 
ehsin of meseapable consequences, if the eonipiraey --ai to m c -  
med. To w.thdraa,  the chain must be m t e m p t e d .  and that  13 

no: done by advising his a i tanates  ta confers. Eldridge muat 
have knoun t ha t  his a r ~ e i a t e i  m u d  eonhnve to mneeal the ahart- 
ages unleii they, toa. were w l h n g  t o  confess and take the  come- 
queneer. . . . We hold therefore, t ha t  Eldndpe did not mamfmt an 
Intent, In the onverratim a l t h  his eonfederare, that the shortage 
shmvld be revealed and their  crime confersad: but  If he did M 

mtend, a m a n i f e s t a f h  of that laudable p u ~ o ~ e  to hx eoianspira- 
tor was not an effeeriw method of dirlosvre of an sdeqllare em. 
fession of guilt.'" 

So in addition to  notifying his confederates, as Eldridge did in 
this case, he 5hOuld d s o  have confessed his crime, in order to 
withdraw effectively from the conspiracy to conceal the embezzle- 
ment. This seems to be an extremely harsh rule, not designed to  
encourage a withdrawal from a conspiracy. 

The Model Penal Code gives the accused an option as to haw 
to terminate a conspiracy by abandoning it. He may either advise 
"those with whom he conspired of his abandonment or [inform] 
the law enforcement authorities of the existence of the conspiracy 
and of his participation therein."'" This appears to be the proper 
recognition of the defense of withdrawal or abandonment.'" 

'I I d .  at 451-52. 
lY JIODEL PEBAL CODE B 6 0 3 ( 7 )  (Tenr. Draft ,  1962). 

It +auld k noted here that the  term "withdrawval" and "abandon- 
ment" has  been used interchangeably. There appears M be no distmctmn 
made by %he courts be;ween these fermi. and hlCY, 1969 (Rev.),  para. 160, 
certainly m a k e  none. 

'I I d .  at 451-52. 
lY JIODEL PEBAL CODE B 6 0 3 ( 7 )  (Tenr. Draft ,  1962) 

It +auld k noted here that the  term "withdrawval" and "abandon- 
ment" has  been used interchangeably. There appears M be no distmctmn 
made by %he courts be;ween these fermi. and hlCY, 1969 (Rev.),  para. 160, 
certainly m a k e  none. 
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The issue of withdrawal from a criminal conspiracy has not 
been directly faced by the United States Court of Military Ap- 
peals. In L'nited States li. Miasel," however, the court discussed 
withdrawal in affirming a board of review decisian that  had re- 
versed a finding of guilty of assault with intent to commit 
Bodomy. The evidence in this case showed that  the aceused had 
acted in concert with others pursuant to a common pian or enter- 
prise, but had terminated his participation in the group's conduct 
before any sodomy was committed I t  was held ta be error for  
evidence of the sodomy to be admitted against the accused. In 
discussing withdrawal, the court held that the rules of admissi- 
bility of evidence against eo-actors a re  substantially the same as 
those involving ca-conspirators. And once a conspiracy has ended, 
either through accomplishment of the abjmtire  or wibhdrawal, 
subsequent acts or statements of one of the conspirators are  ad- 
missible only against him and not against a party who has with- 
drawn. Therefore, the Court heid, t h e  board was correct in hold- 
ing that  admissibiiity of the acts of sodomy by the accused's co- 
actors, committed after he had withdrawn, was prejudicial error. 

The court did not spend much time discussing what "affirma- 
tive acts" on the part of the accused were necessary in order for 
them to constitute a withdrawal, the Court accepting the board's 
determination of fact that the accused had withdrawn. The Court 
did state, however: 'A withdrawal from a conspiracy may be 
shoun by any evidence indicating conduct 'u holly inconsistent 
with the theory of continuing adherence' . . . , [ I ln  order to 
withdraw from a conSpiracy 'affirmative action is required'."'" 

VIII. CONCLUSION 

I t  cannot be successfully denied that  the law of criminal con- 
spiracy does contain features that give the prosecution an undue 
advantage over the defense. The warning in Krulewitoh by the 
late Mr, Justice Jackson has served to alert jurists to the dangers 
involved, however; and the Supreme Court's holding in Bruton 
has removed one of the prosecution's greatest advantages. As 
was discussed earlier in this article, the United States Court of 
Military Appeals has aligned itself with the Jackson warning 
in  Krulewitch and is following the holding in Bruton. 

'" 8 U.S.C.)I.A. 374, 24 C.M.R. 184 (19673 
I d ,  at 378-19, 24 C.M.R. st 18849. 
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The danger presented t o  society by the combination of two or 
more persons for some criminal purpose cannot be ignored, but 
the existence of such a danger does not justify the improper 
use of a charge of criminal conspiracy. I t  is therefore incumbent 
uwn all judge advocates, particularly prosecutors and 
judges, to be alert to the possible misuses of criminal conspiracy 
charges. Only in this way may justice result for  both soeiety and 
the accused. 





LOYALTY ACTION 

COMMENTS 
THE LOYALTY ACTION IN THE ARMY* 

The A r m y  personnel security program is now ouer 
twenty-one years old. I ts  standards have been the sub- 
feet  o f  much controversy and litigation as they strike 
a balance between f i rs t  and f i f t h  amendment rights and 
the military need to control internal subzersion. Wi th in  
this background, the author ezamlnes the loyalty stat- 
utes, regulations, procedures end questionnaires, the 
functions of JAGC officers, and the rights of an  indi- 
vidual whose loyalty is questioned. 

I. IKTRODCCTIO?J 

Publication of the latest revision of A r m y  Regulation KO. ( A R )  
604-10' provides a basis for  reexamination af the law and prece- 
dents relevant to bhhe proper operation of the military personnel 
security program in the Army. While the new regulation makes 
few substantive changes, it  revises the procedures employed in 
adjudicating personnel security cases. It is not the intent of UhiS 
article simply to discuss procedures; rather, it  is intended to pro- 
vide a basis for understanding the substantive grounds on which 
a loyal@ action can be taken ni thin the Army and to set forth 
some of the problems encountered. I t  will be noted that  many 
opinions of The Judge Advocate General cited in this article are  
classified, as these opinions were rendered in the context of spe- 
cific cases. However, it  is hoped that these cases are  accurately 
cited for the propositions f a r  vhich they stand. 

The Army's loyalty program has evolved over the past twenty- 
one years from B rather summary one to a highly involved 
process, requiring considerable time and as many a s  twenty-six 
separare steps.' These procedures have existed in  substantially 
their present form since 10615.~ The question of subversion within 

*The opinions and eanclurims presented herein are those of the author 
and do not neebbarily wepres?nnr rhe v,mv3 of The Judge Advoeate General's 
School or any other goi-emmmtal agency. 

. 

' 
' See farmer Special Reg. 80. 600-220-1 I10 Sov. 1948) [hereinafter 

cited as SR]; SR 603-120-1 (19 Jan. 1950); SR 600-220-1 (6 Dec. 1950); 
SR 600-220-1 I18 Jun. 19%); AR 604-:0 (29  Jul. 1955); I R  604-10 (15 
May 19S7); AR 604-10 ( 4  Sou. 1959). 
' See former I R  601-10 (29 Jul. 1956) (Change No. 2, 12 Jun. 1956). 

17 Sa. 1969 [heremafter eired BJ AR 604-101. 
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the Army was brought to publie focus by Senator Joseph 
Mecarthy,' and his investigation into this question played a con- 
siderable par t  in bhe public hearings that  led to his downfall.' 
That the problem of disloyalty within the ranks is a very small 
one is reflected by the fact that  only two members of the Army 
Were eliminated pursuant ta A R  604-10 in 1968, and t v o  were 
eliminated in 1969. When it i s  considered that  the Army is 1.5 
million men strong, this figure becomes all bhe more remarkable. 
Nevertheless, many thousand personnel security investigations are 
conducted by The Army every year,' so AR 604-10 retains its 
r,itaIity despite the small number of disloyal members and PO- 
tential members of the Army that  are  unearthed. For this reason, 
an intensive examination of the law applicable to the personnel 
security program i s  warranted. 

11. PROCEDURES EMPLOYED 

Before examining the law pertaining tn disloyalty as it applies 
to the Army, a short outline of the Army's personnel security 
program in operation should be sketched. The Army presumes 
Uhat any indit7idual's acceptance or retention is clearly cansistmt 
with the interests of national security. Hoivever, where bhis is 
not the case, the individual must be rejected or disdharged The 
follaaing procedures are employed in making this determination. 

Every registrant for  induction is required, prior to induction, 
to execute two farms. Applicants far  enlistment or appointment 
are also required to complete these forms.' One of these forms, 

* Sen. McCarthy'r only s:gnifieant di6eoverj within *he A m y  was Major 
I m n g  Peresi, who *-as identified b e f m  hla aubeommmirree as being B member 
of the Communist Party. Hronngs nn  CDnlmuniat Jnjiltiotmn tn the A m y  
Pursuant to S .  Res. 189 Befare the Permanent Sxbeomm. o n  Jnvestigatiom, 
Senate Cmm. on Government OpeiotwiB, 23rd Cong., 2d Sess. (1964) 
[hereindter eifed a i  Hearings]. 

the Army char& that Senator MeCarthg x.84 trying to  get s p e e d  favors 
for Prwate G. David Sehme, and Senator McOarthy countercharged that the 
Amysa charge3 were an BGtempt t o  force him ta abandon his investigation 
into subversion withm the Amy. See Hsa7ings: Spreiel Jnvesttgation o n  
Cha?.ge8 and Covnlerci,argee Jn~ulving' Seereta7y o/ the A m y  Robert T. 
Stevens. John G. A d a m ,  H. Strul.6 Henael.  and Sinotw J o e  MoCorthy. Ray 
M .  Cohn, and F ~ m c i s  P. Corr. 
' According to the Assistant Ch:ef of Steff for Intelligence, Department 

of the Army. 12,176 pernonnel seenriiy investigations were eonduefed during 
1968. 

1 AR 604-10, para. 2-1. 
o 
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Department of Defense Fonn 98. is the Armed Forces Security 
Questionnaire. This questionnaire contains a list of the organiza- 
tions an the Attorney Geneml's list of subversive organizations. 
The individual is required to read this form and to answer B 

number of questions contained therein.' Tlhe only basis for  re. 
fusal is a claim of fifth amendment privilege against self-incrimi- 
nation.'" The other form, DD Form 598. is a statememi of personal 
history, and it asks questions similar Do, but  slightly broader 
man, those asked on the Armed Forces Security Questionnaire." 

' These question8 include the following. 
"8. Are you no\ B member of any of the organmriona.  groups m mure. 

menta listed? 
"b. H a w  you ever been B member of any of the organizations, groups, 

or movements listed? 
"e. Are  you now employed by any of the organizatrons, g r m p ~ ,  or move- 

ments listed? 
"d. Have you eyer been emplojed by any of the oi-gnmzatmns, groups, 

or movements listed? 
"e. Hare yo" evm attended m y  meeting of any of the organizations, 

groups, or movements l iS td?  
"i, Have you ever stfended any aomal gather ing of any of the organma- 

*ions, gro.Oups, or movements ilnted? 
"g Have you ever attended any gathering of any k m d  aponiored b y  

"h. Have you ever prepared material for publication by any of the 

''I. Hare you ever corresponded w i h  any o i  the organlzaarions, groups, 

" j .  Have you ever contributed moneg LO any of the o i g a n i ~ a t i m i ,  groups, 

"k. Have you ever contributed serdiees to any of the organi%ations, 

''I. Have you ever s u b r r i b e d  tc any publication of any of Che organiza- 

"m. Have you ever been employed by a farelgn government OT any 

"n. Are you now s member of the Cornmumst Party of any foreign 

' '0. Hare you ever been a member of  the Communlhf Party of any 

"P. Have w u  ever been the subject of a loyalty or a e m n t y  hear ing? 

any of the organizahons, ~ r a u p s ,  or mwementa listed? 

OrgBniLlt imS, group, or moYementB listed? 

or movemenis h i e d  or w.th any publication thereof? 

or movemen* listed? 

groups, or movements listed? 

tions. groups, or movements listed? 

agency t h F w f ?  

country? 

foreign mYntTy? 

" g .  Are jou  n o r  or have 5-0" ever k e n  a member o i  any argannzstmn, 
aesoeiatian, m o v m e n t ,  group or e m b i n a t i o n  of persona not on the Attorney 
General's lint which advaafea the o v e r t h r m  of O Y ~  eonstltufmnai form d 
government, or ivhieh has  adopted the policy of advoearmg or appmwng the 
eommissian of act8 of force or violence to deny other  persons t h e n  r ishrs  
under the Comtituhon ai the  United States, or which e k e  to al ter  the form 
of government of the Umted 'Stares by uncmsti tut ional  meana?" 

JAGA 1969/1006, 11 Jun. 1969; J l G A  1968/4809, 27 Fov. 1968. I' 

These queBtions include the fallowing: 
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A registrant for induction who qualifies either form by listing 
membership in an organization listed on the Attorney General's 
list or who states that  he is s communist is not inducted until 
an  investigation is conducted.'" An individual who qualifies ei- 
ther form during the enlistment or appointment process is not 
enlisted o r  appointed until an investigation is conducted, and 
an individual who refuses to complete eibher farm in its entirety 
is ineligible for enlistment or appointment.'n A registrant who 
refuses to  complete either form or who qualifies either farm by 
listing membership in an organization not cited by the Attorney 
General is nevertheless inducted but is prevented f m n  being 
awarded a seeurity clearance until such time a s  an investigation is 
conducted." 

All investigations within the United States ere conducted by 
the U.S. Army Intelligence Command.'' If the investigation de- 

"Are you noiv ar have you eiwr been B member of the C o r n u n l i t  P a r t y  

"Are you now or have you eve? been a member of a faeist organizatlm: 
"Are you "OX or  have sou ever been a mem3er of any organnat ion,  

assmiation, movement, group. or combination of persona which advocates 
the  ouer;hrm of OW constitutional form of mwrnment. or which has  

U.S.A. or m y  eornmunia~ organization anvvhere? 

adopted the policy of advocating or approving-the commission of acts of 
farce or violence to deny other person% their rigka under the Constitntion 
of the United Stares, or which aeeks to alier the farm of government of the 
K n i u d  States by uncons>irutionai means? 

. .  
"Are you now aasoeiating w k h ,  or h a r e  i-ou assoe.ated with any md.. 

~ d u a i s ,  including relatives, who you know or have reason t o  believe, BE 
or have been members of any of the organizations identified above? 

of m y  written, i r i t ed ,  or ;her matt&, prepared, r e p r d u e e d ,  or pubhrhed 
by them or an) of the.r agents or ~nmnmentditics"' 

'I AR 601-10, para.  3-8 
'' Id . ,  para.  3-2 
' I  Id . ,  para.  3 3 b .  Pr ior  to 9 Sovembei 1967. para .  18, former AR 801-10 

(E  Nor .  1969). prpvided that  no reg.irrant qnaiifying or =fusing t o  complete 
DD Form 98 01 DD Farm 398 s a u l d  be hdueted until his ease *ere readied.  
However, on t ha t  date the referenced p r o v i m n  was changed in the manner 
indicated in the text aceompan)-mg chis footnote. Dep't of Army \lessage 
No. ( D W  639467 (9 Kov. 1967); DII 813610 (11 Dee. 1967). Even though 
these message changes were effective BI changes TO the r e g ~ h t m n ,  the 
absence of regular publication led many persons t o  believe rhat the iegula- 
tions had not been changed and that  the A m y  was erroneously hdueting 
peapie deip-te their refusal t o  complete either f a r m  

" AR 604-10, p ~ r a .  4 4 .  
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velaps credible derogatory information pertaining to a member 
of the Army, the appropriate majar commander is notified so 
that  flagging action can be taken." Completed investigations are  
forwarded to Uhe appropriate major commander (in the case af 
members of the Army) or to the U.S. Army Personnel Security 
Group (USAPSG).'. In cases reeeived by major commands, that  
office is responsible for recommending either initiation of an 
elimimtion action or favorable closing. In either case, the recam- 
mendation is foru-arded ta USAPSG fa r  approval; a major com- 
mander is not permitted to  close a case without the approval 
of USAPSG." If USAPSG feels Uhat insufficient derogatory in- 
formation exists u p n  which to proceed, it may either request 
additional investigation or it may close the cane favorably." If, 
honever, USAPSG feels that  the information developed by the 
investigation will support rejection or elimination an loyalty 
grounds, the c u e  i s  forwarded to the Office af Vhe Judge Ad- 
vocate General (TJAG).'  

I t  is the responsibility of TJAG to determine whether, from 
a legal standpoint, the case nil1 support rejwtion or elimination. 
This determination i s  based on both Ohe information contained 
in the investigation and the legal considerations outlined later 
in this article. If The Judge Advocate General determines that  
the drafting of allegatioru is warranted, he prepares 'dhe allega- 
tions to be used, and the case is forwarded to Uhe Office of Per- 
sonnel Operations (OPO). If he determines that  allegations can- 
not be prepared and that  further investigation will not disclose 
information u p n  uihich action can be taken, the w e  is returned 
to USAPSG for  favorable closure."' Upon receipt of a O B S ~  from 
TJAG in which allegations have been prepared, it is the respon- 
sibility of OPO to determine vhether  the loyalty action should 
be formally opened BS &Headquarters, Department of the Army, 
action, whether the individual should be rejected or eliminated 
on grounds other than loyalty, or whether the case should be 

'' I d .  Flagging action is an action taken to prmlude favorahis personnel 
actions, such ai  pmmotion or transfer, xhile an investigation IB pending. 
A m 7  Res. Xyo. 600-31 127 Jul. 1M71 . I  

" I R  604-10, para. 1-5. 
Id., para. 4-4. Under p m m w  procedure, L e  major commander vas 

permitted 10 ciosa the esse wthou! USAPSG'r appmral. See former AR 
601-10, para. 270 (Change So. I, ?8 Dee. 1969). 
'* A8 EM-IO, para. 6-1. 
I" Id. ,  p a m  5-3 

I d .  
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closed." If OPO formally open8 a loyalty action, &e allegations 
prepared by TJAG are dispatched t o  the respondent. He is there- 
af ter  given four options: (1) he can request an appearance be- 
fore a field board of inquily; (2)  he can attempt to  rebut the 
allegations by letter (if he is not a member of the Army): (3) 
he can request discharge in lieu of further proceedings (if he 
is a member of the Army); or ( 4 )  he can s h d  mute, in which 
m e  the action is processed without further referral to him." 

Assuming the respondent requests an appearance before a 
field board of inquiry, such a board is appainted by the appro- 
priate commander exercising general court-martid jurisdiction. 
and a non-voting security adviser is appointed." The major com- 
mander supplies an attorney-adviser without vote.* The attorney- 
adviser, who is a field grade officer af the Judge Advocate Gen- 
eral's Corps, performs the function normally performed by the 
recorder, in that  he presents the Government's case and provides 
legal advice ko the board upon request.^ The security adviser 
advises the board on the significance of alleged subversive activi- 
ty and of the limitations contained in investigative data." The 
respondent is supplied with militam legal counsel of his choice 
if reagonably available and is entitled to civilian counsel a t  his 
own expense.* The board holds a hearing a t  which the respond- 
ent is given access to all unclassified records and is afforded an 
opportunity to present evidence in his awn behalf." The b u d ' s  
determination in the c a ~ e  is an advisory one; it cannmt close a 
case favorably, and it cannot bind higher authority in the event 
of adverse recommendations." The recommendations of the field 
board of inquiry are forwarded to the Army Security Review 
Board, which is a board constituted in the Office of the Secretary 

'' Id. ,  para. 6-6 In the a s e s  i n v o l v m ~  iegistrants in medical, dental, and 
allid health q w a i m  categories, the e s e  i s  referred to a Security Sereemng 
Board prior t o  referral to OPO. Thin additional step 18 inserted far the 
reason that It IS rquired by DOD Direrive No. 1210.9, 19 Jun. 1966. The 
Security Seieening Boani prevmusly eonsidered all eases m which The 
Iudge Advoeate General drafted allegations (former AR 604.10, para. 34 
(4 No". 196933; however, use d this adivdieatme body d d n o t  m practice 
provide additional 8uhtBntiYe safeguards, a it8 inrigdietion has been 
limited ai far u ooaaible 

AR 604-10, para. 5-6. " Id . ,  parss. 6-2, 63d. 
Id. ,  pars. W e .  - Id . ,  para. M. 

" Id. ,  para. 6 3 d .  
* I d ,  para. 540(2). 

Id . ,  para. 6 6 c .  
Id., pma. 67. 
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of the Army." The respondent is given a transcript and a COPY of 
the findings and recommendations of the field board of inquiry 
and is permitted to submit a brief in his own behalf before the 
Army Security Review Board." The Army Security Review Board 
also performs an advisory function; it makes recommendations 
for final action to the Secretary of the Army." The case is con- 
sidered in toto by $he Secretary of the Army or his designee, 
and final action is taken by order of the Secretary of the Army." 

111. THE LOYALTY STANDARD 

- 

Before proceeding into the substantive basis for the taking 
of ia loyalty action, it is necessary first  b expose the essential 
nature of the military personnel security program, and this must 
be done by examining &e t rue meaning of the standard for  ac- 
ceptance or retention established by the regulation. The standard 
for acceptance or retention of an individual in the Army set forbh 
in AR 604-20, i . e . ,  bhat it be clearly consistent with the interests 
of national security,'' is taken from the standard applied under 
the Federal Employee Security Program." Although this stitndard 
would a t  first glance appear to permit the rejection or separation 
of any individual who ia or could be a "security risk," it is in 
fact not nearly 40 broad. To understand the limitations on the 
standard set forth in the regulation, it is n ses sa ry  to under- 
stand its history. 

The federal employee Ioyaity program was eatabliehed in 1947 
by Executioe Ovder KO. 9836.'. Under this program, the stand- 

.1 Id., pa.r.8. 7-1. 
a* Id.. para.  6-7. 

Id., para. 1-2 
" Id. ,  para. 7-3. 

Id., para.  2-1. - Ex=. Order No. 10460, 5 a, 3 C.F.R. 936 (Supp. 1953). 
n. Lxee. Order No. 9335, 3 C F.R. 627 (Supp. 1947). The operation Of 

the Tmman lagaitr  program 1s denenbed in Richardson, The Federol Em- 
ployee Loydiy  Piogram, 81 COLUI. L. REV. 546 (1961).  Prior to ereation 
of this program, control s f  disloyal pemms in government w- attempted 
through enactment of pravisions m applicable a p p m p n a t i o n  acta which 
prohibited pawnent af rages  to government perionnei r h o  advocated or 
who were members of organination9 which advoearal  the uo len t  over- 
throw- of the Government, and made enminai the acceptance of svoh mgea 
by such persons. See, e.& Military Appropriation Act of 1942, eh. 262, 
3 10. 66 Stat. 393; thm pmYismn isst  eppeared in Department of Defense 
Appropriahon l e t  af 1966, eh. 452, I 718, 68 Stat.  363. A SMilar pr0Ykon 
contained in seetion 3.04 of the Urgent Deficiency Appropriation A d  of 
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a rd  employed in determining whether an employee should he 
separated was whether reasonable grounds existed for belief t ha t  
the person inrolred was disloyal to the Government of the United 
Shies." On 28 April 19.51, this standard w.as amended. The new 
standard vas whether, on 811 the evidence, there existed reason- 
able doubt a3 to the loydty of the person involved to the Gov- 
ernment of the United States." To assist in making the loyalty 
determination, a number of criteria ivere prescribed." The eri- 

1913, eh. 218. 6 :  Stat. 431, a h x h  denied federal wages to three 
named federal ernplmeer. II a s  held un~mns~ : :~nona l  as canrt.rurmg 

1s "le" t o  r u e i t 1 0 -  

* 
* There er-teria .ncluded iabotage or  espionage; knoir..ng ~ w m a t m n  

with w e s  and saboteurs, treason or ied1c.m o r  advocacy tnereaf: advaeai , 
of rera!utron or force or volenee to alter the conauuc.ons.l f o r m  of govern 
ment af :he Kn ted States: mlen:ional unauthorlred d.sclaaure of eonflden 
tial documents a k a n e d  8 %  a r e m l i  of emploimint ~n e reurnstances m d m t  
 in^ diilaialfy: af:emptme to perform d u t y  so a3 TO eerie another goiern 
menr in preference :o :he En.ted Stares: a d  memberih p I" or affl! a t m  
Or Pimpathetle 85SoC.Bf on ,%-.th 8" organliarion designa:ed as aub%,ernue 
b) the Attorney General. 
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&ria prescribed in 1947 are essentially those in present use. 
The loyalty standard was again changed in 1963 by EO 10450." 

This standard is, as noted earlier, that  the indiridual's employ- 
ment he clearly considetent with f i e  interests of national security. 
Accompanying this change to the standard were seveml abher 
changes importank to its &pplicstion. Under EO 9836, separation 
from employment on loyalty grounds w&s preceded by consider- 
ation of the m e  by a Loyalty Review Board, established in the 
Officf of the Civil Service Commission." EO 10450 abolished the 
Loyalty Review Board, but provided in its place that  any person 
removed pumuant to the Executive Order could be reemployed 
upOn the determination of the agency head concerned." The most 
important change, however, was the addition of "suitability" 
criteria to be considered in making the determination of whether 
the individual should he accepted or retained." By adding suit- 
ability criteria t o  the loyalty criteria, f i e  loyalty grogram became 
B "securig risk" program, permitting the agency head to deter- 
mine whether, in light of Uhe position to be held, the individual 
concerned should hold the position from the standpoint of na- 
tional security.'6 The Executive Order continued to require that  

" Exec. Order No. 10460, mpm note 36. 
Ex=. Order No. 9831, mpm note 37, P a r t  11, para. 3. See Peters  V. 

Hobby, 349 U.S. 331 (19611, mnceming the powers oi the Loyalty Review 
Board. Although Peters  lewled a broad challenge to the eonrtitutianallty of 

program, the Supreme Court avoided the eon. 
ng it8 opinion to a finding tha t  Ex=. Order 

No. 9836, mpm note 37, did no0 authorize the Loyalty Review Board to 
r e w w  findmgn in eases in whlhlch it was deremined at a ~ c y  level t ha t  the 
employee should be retained. Peters was twee considered by agency boards 
and he was t w k  fovnd eligible f a r  retention. Severthelesa. The Loyalty 
Rewm Board conducted B "post audit" of the agency board's detemmation.  
I t  held B de now hearing into Peters' case, and fovnd the exisreme of yeason- 
sble doubt as t o  his loyalty to the Government o i  the Cnited States. He was 
h e m p o n  debarred from federal employment. 

E x a .  Order No. 104'60, ~uprol note 36. $5  7 ,  11. 
These "sutsbility" e n t e n a  include behavior indieacing tha t  the indi- 

wdual ia not ieliable or t m m v o r t h y i  miarep9aentatms, falsifications and 
 missions of material  f se t ,  erminal infamous, dnhonesr, immoral, or no. 
toriously dmgraefd cmddct ;  habi t la1 use of intomeanba to emer9, drvg 
addietmn, or hexnsl perversion; ~.lnenies a f f r t h g  ivdgiment  o r  reliab.Lty: 
refusal to tesfiiy before B ~ongredsIona.1 committee rehtive ta ley& 
matters :  and ahher facts mdieazmg tha t  the Individual may be subjected to 
m i o n  or preimre to cause him to act m n t r a r y  to the beat intereste o i  
natmnal  security. Ex*. Order No. 10410, sup70 note 36, 8 8 (a ) .  

REPORT OF TEE Coniv'a ox G O Y E R X ~ ~ E N T  SECDR~TY 1146 (1917). That  
the concept of "security rink" can be e a r n e d  ta extreme YJ illustrated by 
Lerner V. Carey, 817 U.S. 468 (19E8), *"here a subuay mnduetor m Nev 
York City w8.e iaund fa eonatltute aueh a risk under i t a t e  law. 
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all disloyal persons he removed from government employment, 
regardless of ~e nature of their positions." 

The military personnel security program wm not established 
pursuant to the  aforementioned Executive Order, but rather was 
established in its present form by Department of Defense DZ- 
rective No.  (DOD) 5210.9, 7 April 1954, where h e  Secretary of 
Defense acted as t h e  agent of the Commander in Chief." 
DOD 5210.9, 19 June 1966, in creating f i e  present framework 
for the military personnel security program, adopted the civilian 
security standard, but departed from the Executive Order (and 
thus the civilian program) in several respects. First, it created 
three loyalty criteria not found in the Executive Order: knowing 
participation in the public activities of a subversive organization, 
sympathetic association with members of subversive organiza- 
tions, and close continuing association with persons engaged in 
certain subversive activities." Second, and most important, it  
separated the "suitability" criteria from the "loyalty" criteria 
and required that  appropriate suitability regulations be em- 
ployed in separating membem on the basis of conduct not falling 
within the loyalty criteria.'# Thus, while a "national security'' 
standard is employed in the military personnel security program, 
the procedures outlined in AR 604-10 may be used onlu if the 
case involves an individual's loyalty to the Government of the 
United States." 

IV. CONSTITUTIONAL CONSIDERATIONS 

Disloyalty is a state of mind. I t  is personal and subjective. 
Therefore, if a loyalty action is to be taken, it is necwsary to 
establish objectively a subjective matter, Le., the individual's 
thought process. Additionally, *he Supreme Court has indicated 
tha t  only an individual's actions, and not his beliefs, are  the 

Cole Y. Young, 331 C.S. 536 (1966). 
'. REPORT OF THE COMM'N ox G ~ V E R N H E ~ T  SECLRITI 1i6413 (1957). 

Prior ro pmmuigstian of the anginal Department of Defenre Dlreetive, 
ths Army's loyalty prngrsm was b a d  upon a joint Bglement of C e  
Ssretaries a i  the armed forces, dated 26 October 1948. S e e  d m  JAG* 
1959/6778, 6 Aug. 1959. 

Dep't of Defense Directive No. 5210.9. 8 VIII. C. 2. gel, 19 Jun. 1956 
[hereinafter cited as LKJD Dir, 5210.91. 

DOD Dir. 5210.9, I VIII. C. 3. 
J A G A  19s9/6, 19 Feb. 1989. AR 604-10, para. 1-4, provides that the 

regulation is to be used only when the loyalty elitem are involved to the 
extent that natiand m u r i t y  i a  the primary con.idemtion and that action 
under other reguiations 07 the UmRoRU COD6 OP MILIPULI JUSTICE /I in. 
appropriare or has proyen unnueeessful. 

a 
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legitimate concern of government."' Thus, althou@h the inquiry 
in a loyalty adion is as to  the individual's mental state, the 
loyalty &ion itself must be taken on the basis of the individual's 
actions. 

Whedher the armed forces are  bound to apply Supreme Court 
decisions made in We context of civilian employment to ca8es 
involving military members is an open question. Due to the lack 
of judicial guidance in *is area, however, bhe Army has taken 
the position that these cases will be followed, despite the re 
duced application of such first  amendment guarantees as freedom 
of spewh, association, and assembly to members of the armed 
forces." 

V. ACTIVITIES EVINCING DISLOYALTY 

The types of activities discussed in this section are  *ose set 
forth in paragraph 2-3 of AR 604-10. In  considering the discus- 
@ion which follows, i t  is essential to note *at, by L e  terms of 
the regulation, the criteria of paragraph 2 3  are not grounds for 
rejection or elimination; they are  grounds solely for investigation. 
The ground for rejection or elimination is that the individual's 
acceptance or retention is not clearly consistent with the interest 
of national security. 

u SAGA ?%s/1o. 14 Y P ~ . .  1969. 

United States V. Hawe, 17 U.S.C.M.A. 186. 57 C.M.R. pa9 (1567); 
Unite4 States V. Amisk. 40 C.M.R. 720 (A.C.M.R. 1969); United State V. 

Bdl.10C.M.R80?(rLC.Y.R.19891. 
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A. ADVOCACY OF THE VIOLEST OVERTHROW 

OF THE GOVERNMENT 

The Smith Act (18 U.S.C. 8 2385 (1964)) ejtablishes advocacy 
of the overthrow of the Government by force or violence as .% 

criminal offense. Although advocacy of the overthron is a form 
of speech 2nd nould appear ta be protected by the first amend- 
ment, the Supreme Court has held that  Congress has the  lawfui 
power to restrict this form of speech." Severtheless, in order 
that advocacy of the violent overthrow be punishable, the Su- 

In order to uphold the "advaaey elause" of the Smith A c t  over firrt 
amendment challenge, the Court had ro oiereome the  ra ther  strict view of 
the so-caved "dear and present danger" r e i t  previau4g app:.ed T h x  test was 
first formulated m Sehenek V. United Statel ,  219 U.S. l i  (1919). as followr: 
"[Tlhe character of every act depends upon the cireum~tanees in ahieh it 1s 
done. . The mort srr.npem profeetion of f ree  apeech uavld no: protect 

are used I" such circumstance3 k d  are of such nature ai  to ereate B d e a r  
and present danger tha t  they r i l l  br.ng about the m b s t m t i v e  mila that  
Congresa has B right to prevent. I f  LI a question a i  Proximity and degree." 
249 U.S. 52. 
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preme Court has held it necessary that the speaker advoeate to 
others that  they act, presently or in the future, to overthrow the 
Government by force." Thus, personal belief in the efficacy of 
violent overthrow, discussion with others of the merits of a 
philosophy that dictates the overthrow, and teaching of such doc- 
tr ine do not constitute criminally punishable advocacy of bhe 
overthrow of the Government. The Supreme Court has indicated 
that the only form of advocacy that may constitute a constitution- 
ally sustainable basis for separating a public employee from serv- 
ice on the basis of disloyalty is t ha t  form of advocacy that could 
be lawfully punished under the Smith Act." Therefore, The 
Judge Advocate General has taken the position that paragraph 
2-3(3), AR 604-10, which establishes advocacy of the violent 
overthrow as a criterion t o  be used in gauging disloyalty, can 
be used as a legally sustainable basis for rejection or elimination 
from the Army on loyalty grounds only when credible evidence 
indicates t ha t  the individual concerned has advocated to others 
that they act, presently or in the future, t o  effectuate the violent 
overthrow af the Government." 

B. GRGA.VIZATZGKAL ACTIVITIES 

Paragraph 2-3(4) of AR 604-20 sets forth membership in or 
affilibtion or sympathetic association wi f i  a foreign or domestic 
organization, association, movement, group, or combination of 
persons which is totalitarian, fascist, communist, o r  subversive, or 
which has adapted, or shows a policy of advocating or approving 
the commission of acts of force or violence to deny others their 
rights under the Constitution, or which seeks to alter 'nhe farm 

Y a k s  V. Knifed Statel, 354 W.S. 298 (1957) 
In Keyishian Y .  Board of Regents, 386 U.S. 589 (1961), two pmviaons 

a1 the New York Education Law and rhe Sew York C m l  Service Law w e ~ e  
held uncanstituticnal. The bfft ioni in par t  disqualified from the s ta te  e i v l i  
=mice and prohibited the emplo5ment in the state educational s y s t m  of 
any p r s o n  r h o  advoeated the overthrow of government by force, violence, 
or any vnlaafvi means, or published materisl adroeating such overthrow, 
or organized or joined any society or group of peraons advoeat:ng such 
d a m m e .  The Court held the s ta tute  uneonititutional because of L ~ E  merbroad 
scope .  In so holding. the Court compared the statute in 4ueat.m to 18 U.S.C. 
5 2385 (19641, using the la t ter  as an il1ustrat.m of the ronntztstzanal limit to 
which exprediim could be curtailed under the f i r r t  amendment, and It cited 
Yates in iupport  of I ts  propoiltian. Thua. the Court in e f f f f t  held rhst 
gdvoeaey of the overthrov could be considered B legitimate ground fa r  dis- 
ehsrge from state  wplo)menf only if it were of the nature delineated by 
Yetas. 

J4GA 1968/46M, 21 Od. 1968. 
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of government of the United States by unconstitutional means, 
as another criterion to be considered in administering the military 
personnel security program. Subparagraphs 2-3(7)-(9) of A R  
604-10 prescribe participation in the public activities of such or- 
ganizations as other criteria to he used in gauging disloyalty. In 
order to  determine bhe forms of organizational activity that  form 
B valid basis for the taking of a loyalty action, it is  f i rs t  neees- 
sary to examine the types of organization the affiliation with 
which may be proscribed. 

TUle organization must be considered subversive, which must 
be determined on the basis of the circumstances involved. Cita- 
tion of an organizatim as subversive by the Attorney General 
of the United States is considered to constitute prima facie evi- 
dence of the subversive nature of the organization." The orga- 
bization's ultimate goal must be an unlawful one, i.e., to over- 
throw the established government by force or to forcibly deny 
others their constitutional rights." I t  m m t  maineain a stable mem- 
bership of sufficient size to move substantially, in  the absence 
of interference, toward accomplishing its ultimate, unlawful 
goal? If the organization is a front for anoUher organization 
whose subversive character is established, the front must be con- 
trolled and dominated by $he parent organization." The organi- 
zation must hiwe an existence that  is independent of individual 
gersonalities, i .e.,  bhe organization must not be the  creature of 
one man.? If the organization is divided into chapters or similar 
units, the particular unit under consideration must be an integral 
par t  of the neiional organization, fellowing its directives and 
policies? 

Although, as noted earlier, A R  604-10 prescribes membership 
in, affiliation wibh, participation in the public activities of, or 
sympathetic a s x i a t i o n  with a subversive organization as 'criteria 
meriting investigation, bhe actual organizational affiliations which 
constiqute substantive bases for rejection or elimination are few. 
applying the test established for public employees by the Su- 

e AR Bop-10. subpara. 2-3(4). The pmblems arnaeiated w t h  the Attorney 
General's list are a e l l  dlustrated by the six opintans a n t t e n  ~n Jomt I n f l -  
Fascist Refugee Comm~ttee Y. MeCrath, 341 U.S. 123 (1951). 

A R  604-10, auhpara. 2-5(4), quatmg from Ex-. Order XO. 9835, - JAGA 1968/173, 19 Jun. 1968: JAGA 1967/426, 29 Dec. 1967. 
"ma note 37, at Part 111, pa**. 3. 

' J l G A  1967,426, mp?o note 60. 
J.4GA 1988/173, ~ u p m  note 60. 
J A G I  1966/160, 30 Jan. 1967 
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preme Court, The Judge Advocate General has opined that  the 
only form of organizational affiliation constituting a legally sus- 
tainable basis for rejection 0; elimination on loyalty grounds is 
nctive, knowing membership in the organization accompanied by 
specific intent to aid the organization in the aEoomplishment of its 
unlawful ultimate goal.* Naked membership, or knowing but 
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passive membership, a r e  insufficient to constitute bases fo r  E- 
jection or elimination for the reason tha t  the joining af any orga- 
nization formed for the purpose of advancement of ideas by an 
individual not possessing military status would involve a consti- 
tutionally-protected exercise of freedom of association."' To go 
beyond the realm of freedom of association and into the realm of 
sctivities whioh can be lawfully restricted and which seme ta 
evince an individual's disloyalty requires more than a showing of 
knoiving membership, i.e., awareness of the organization's un- 
lawful goals. To say that a knowing member af an  organization 
who ascribes to i ts  lawful, but not to its unlawful, goals is dis- 
loyal because he is a knowing member of such an organization is 
to create a conclusive and irrebubtable presumption of dislayal- 
tr .* Thus, since disloyalty is ultimately a state of mind, the ele- 
ment distinguishing activities in subversive organizations which 
a re  constitutionally protected from those indicating disloyalty a re  
those indicating the element of specific intent to further the  orga- 
niuation's unlawful goals, the fruition of which would result in 
the destruction of American constitutional garernment." This 
form of membership is the same form of membership that can 

d w y  employment on loyalty ground9 only d the md:vidual had engaged m 
aet?uir:es speeif:ca'lg delineared by E l i b r o n d t .  See Comment, 43 I n  L.d 
462.  $70 (1968). Public emplopnent can therefore be denied t o  members 
of rubi-ernre organizations only if rhe member in qnestion k n o w  of the 
organization's unlawful goals and ips l f i ea l ly  intends t a  aid I" their  
awomplirhment. 

Keyishian 5.. Board of Regents, 385 
Russell, 884 U.S. 11 11966). Elibrondl, K 
basia f o r  a number of eases holding state 1o)alry oath 1mw nncmititutiunal. 
See, e.#. ,  Gallagher V. Smlley, 270 F. Supp, 86 (D. &lo. 1967); Georgia 
Conference af American Aesoeiarion of Unii.erri!y Profeisora V. Board of 
Regent& 216 F. Supp. 553 (N.D. Ga. 1965). " The dangers inherent m classing p i l t i e m  along with willful behavior 
w e  well illustrated in the opinion of Justice Douglas m Elfbrandt Y .  Rumell: 
"Sothing in the oath,  t i e  JtaiufOrs gloss, or the eonstruetion af the oath 
and statutes mven by the Arizona Supreme Court p u ~ p o m  t o  exclude 
aaioeiatian by m e  who does not mbscnbe to the organization's unlawful 
Ends. Here as in E o g g e t t  %,. Bulli t t ,  ~upra,  the 'hasard of bemg pmwuted 
for knowing but guiltless behavior' , . . 1% a reality. People often label as 
'communist' ideas ah ieh  they oppose; and they make up our iunea. ' [ P l r o s c  
cutom too are human.' Cramp li. Board of Public Instmetior,  363 U.S. 278, 
287. Would B teacher be safe and i r u e  ~n going t o  B Pvgwaih Conferenee? 
Would it be legal to loin a mninary  group predom.nandy Communist and 
therefare subject ro eonrrol b y  t h o l e  who are said to beliere in the oveerthrm 
of the government by force and vlolenee? Juries might eonv~ct  though the 
teacher did noc subscribe to the urangiul aims of zhe organization." 384 
U;? s t  1617. 

Keyiahisn V. Board of Regents, 385 E.S. 580 (1967) ;  Elfbrandt V. 
Ruaaell, 384 U.S. 11 11466); Aptheker v. Seerstary of State,  378 T.S. 600 
(1964). 
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be lawfully punished under the so-called "membership clause'' 
of the Smith Act (18 U.S.C. 8 23851." 

Rejection or elimination on the basis of "sympathetic Bssoci- 
ation" with a subversive organization is no longer lemlly sus- 
tainable." The Supreme Court has indicated  at the constitution- 
al freedom of association protects the association with an% orga- 
nization formed for the advancement af ideas." Because the asso- 
ciation is protected, the acts against which governmenlt can pro- 
tect itself are absent. 

Sealea Y. United Slates, 367 U.S. 203 (1961): Nolo V. Emled States, 
367 U.S. 290 (1961) i HasLett \.. Washington, 294 F. SUPP. 9112 (D.D.C. 1968) 
(concunmg opmon of Wright, J.): Israel, 8upia note 64, st 226-27. The 
snalysis used above has been succinctly restated in the fallowing manner: 
"Ths imp1ic.t aaaump~ion in the f i r s  ammdment ~ s a r i a t i o n  eases, therefore, 
ia that the o r g ~ m z ~ t i o n  eilnmirutes a dear and present danger of a sub. 
Stantive eril of legitimaL8 legislative mtemst. Should the COWL deade that 
the organimtmn's conduct does not satisfy this teat, the judicial mquily 
would never reach the free asaa'iation ume.  If B particular Organization 
eonatitute B elear and present danger, hmvever, it must then he determined 
whether an individual's eanduet armng from his assmation may be 
regulated. In other words. e i ~  chough the orgameation 18 found t o  mnatitme 
a clear and pres ,nt danger, the mdwdual'n artmiation therexith may be 
eonaritutianally mnaent ,  and therefore immune from governmental mter- 
ferrnee." Note, 5 1  CALIF. L. REI.. 240, 244 (1969). 

I* Sehnelder \., Smith, 390 U.S. 11 (1968). 
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I t  is essential to reemphasize that  although disloyalty is a state 
of mind, government has no paver to control the minds of its 
citizens. For this reason, evidence of activities whidh a re  the 
product of bhe state  of mind is necessary to the  taking of a 
loyalty action.' Though the inquiry is as to the individual's 
thoughts, the governmental action is taken on the basis of his 
acts. 

C. ASSOCZATIOS WITH IXDIVIDUALS 

Subparagraphs 2-3(11) and (12) of A R  604-10 prescribe 
close, continuing association with an individual as a criterion 
used in gauging subversive activity. I t  is believed that  the con- 
stitutional freedom of association which prevents the taking of 

loyalty action based upon "sympabhetic rusoeiation" with 
subversive organizations also prevents the taking af the action 
based upon close, continuing assmiittion with individuals.' The 
taking of a loyalty action may not be based on the fact of asso- 
ciation alone; evidence of activity is required. 

Paragraph 2-3(10) of A R  604-10 prescribes sympaLetic 8880- 
ciation with a member of a subversive organization as a n o ~ e r  
criterion to be used in  gauging subversive adivity. Aocording to  
the regulation, the individual must symp&thize with the subver- 
sive beliefs or activities of his associate.# As noted earlier,'' a 
loyalty action may not be taken on the basis of beliefs alone even 
though disloyalty is a state of mind: a loyalty action can be taken 
only on the basis of activities evincing the state of mind. 
Therefore, mere sympakhy wiUh an individual's beliefs cannot be 
considered a legdly sustainable basis fo r  rejection o r  elimination. 
However, it  is believed that  if the individual is not only aurare 
of the subversive activities of the disloyal associate but acts with 
specific intent to  aid the associate i n  the accomplishment of bhe 
lasswmie's unlawful goal, a valid loyalty action would lie.'c In 

" See discussion aeeompanying note 51, supra. 
" JAGA 1969182, mpra note 69. 

.' AR 604-10, para. 2-3(2).  

.* See diaeussion aeearnpanying note El, aupra. 
*' JAGA 1969/@, mpra note 69. 
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such B case, the action m u l d  be taken not because of the associ- 
ation but because of the acts which are the known and intended 
result of the association.* 

VI. THE SECURITY QUESTIONNAIRE 

Refusal to complete the Armed Forces Security Questionnaire 
(DD Form 98)  in its entirety constitutes an invocation of the 
constitutional privilege against self-incrimination and is not a 
basis for the taking of a loyalty action." For this resison, alle- 
gations of refusal to complete these forms are  not prepared by 
m e  Judge Advocate General." However, refusal to complete 
these forms is a legally sustainable reason f a r  declaring an indi- 
vidual ineligible for a security clearance." Such an  action consti- 
tutes a favorable closing of the case.m 

VII. VITALITY OF THE LOYALTY CRITERIA 

It is evident from the foregoing discussion that  the large ma- 
jority of the criteria contained in paragraph 23 of AR 604-10 
do not constitute bases for rejection or elimination of an indi- 
vidual from the Army on loyalty grounds. The criteria were 
initially established a t  a time when considerable fear of com- 
munist infiltration of the federal government was extant and had 
a valid basis in the decisional law then in effect." The consider- 

s Id. It i s  reeognined that this formulation has no exx t  basis in del- 
aional law. Rather, it is an amalgamation of principles gleaned from El/- 
bmndt, KByiahian and Schneidsr, which may or may not withstand consti- 
tutional ehallange. The formulation ref le t8  what is broadly termed "sub- 
semion"i howmer, 88 anyone who has wrestled with that rem can attest, 
"subversian" 1s ineapable of B legal defmitlon, as it encompasses both lawfvi 
end unlawful adlm calculated to undermine and eventually dmtroy a gov- 
ernment. For this reason, the mdividual'a own aetmns mvit be tied to those 
of another whose disloyalty 1s dear, a8 in that way the legally impomble 
concept of subverjion c a n  be discarded in favor of the somewhat less ~ m -  
possible, but'nmerheless universally accepted theory of eonspmey. 

JAGA 1956/13, 24 Jan. 1956. See  also Uniformed Sanitation Men'a 
Ammiation V. Commissioner of Sanitation, 392 U.S. 780 (1968); Gardner V. 

Brcdderiek, 392 US. 273 (19681 i Siochoa.er V. Board of Hlgher Education, 
aS0 U S  551 (1956). 

'' JAGA 1969/90, 7 Apr. 1969. 
AR 601-10, para. 3-3d. 

" JAGA 1968/4ffi, 20 Dee. 1968. 
Wianan Y .  Updegraff, 344 U.S. 183 (1952); A d k  Y.  Board of Educa- 

hm 340 U.S. 435 (1952); Garner V. Board of Public Works, 341 U.B. 716 
(19jl); Gerende Y.  Board of Supervisors, 341 U.S. 66 (1951); Amencan 
Commvnieationa Association Y. Dauda, 339 U.S. 2B2 (1W); Bailey V. Rich- 
ardson, 182 F.2d 46 (D.C. Cir. 1950). offd by an eqvolly dzvlded OozTt, 341 
U.S. 918 (1951). 
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able g rov th  in the constitutional law af loyalty since the estab- 
lishment of the present rnilitaw personnel security program is evi- 
dent from the foregoing discussion. This is not to say that the 
criteria are without value, however. As A R  604-10 itself states, 
the criteria are bases for inrestigatlon: the existence of informa- 
tion falling within the loyalty criteria is not a bar to acceptance 
or retention of an individual. The determination required under 
A R  604-10 is that  the individual's acceptance or retention in the 
Army is or is not clearly consistent with the interests of national 
security. The criteria are therefore valuable for (1) investigating 
an individual's background t o  determine nhether a legally sus- 
tainable basis for rejection or elimination on loyalty grounds 
exists: 12) indicating, together with evidence falling within those 
criteria that  in fact constitute substantive bases for rejection or 
elimination, a pattern of conduct reflecting disloyalty; and ( 3 )  
indicating, in the absence of such evidence, t ha t  the individual is 
untrustworthy and should not be permitted to hold a security 
clearance 

VIII. YISCELLANEOUS PROBLEMS 

A. C O S F R O S T A T I O S  OF W'ZTSESSES 

Perhaps the most troublesome awem of the military personnel 
security program is the fact that  its operation is predicated on 
information which is normally obtained from faceless informants. 
The Supreme Court has m w a l  times been called upon to decide 
the question of whether use of information supplied by inform- 
ants in a government loyalty or security program wm unconsti- 
tutional per ae, and the Court has persistently refused to answer 
t h e  question. The closest it has come to deciding the issue is 
Greent v .  McElra~." In Graene, a challenge u-as leveled a t  the 
Department of Defense industrial security program based upon 
the claim that the revocation of Greene's security clearance, re- 
sulting in his loss of employment as an aeronau'tical engineer with 
a civilian defense contractor, deprired him of due process of law. 
Although the opinion of the Court discussed with some eloquence 
the high ~ a l u e  placed upon the right to confront adverse wit- 

'' J l G A  1969/82, milira nore 69. See pn'ially Nelson Y .  County of Loa 
Ingeles, 362 V.9 .  1 (1960); Lerner i. Caaey, 3G: E S. 168 (1968);  Bellan v. 
Board of Publie Educar-on. 361 E S  399 (1958) 

360 L! S. 474 (1969). Cases in which the Supreme Court has apedieally 
declmed t o  answer the canst.tut~ona1 queatmn Include V~rarelll Y .  Searon, 
363 C.S. 135 (19631, Harmon Y .  Brueker, 365 U.5 579 (19571, and Peters 
v. Hobby, 319 U.3  331 (1956) .  
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nesses,y the Court did not decide whether a denial of this right 
in a seeurity clearance revocation procedure was per se unconsti- 
tutional. Rather, i t  rested its holding upon the fact  h t  neither 
Congress nor t h e  PresidenC had specifically authorized the De- 
partment af Defense to deny employees of defense contractors 
the right t o  confrontation in security clearance revocation pro- 
ceedings. Other chan Greene, the closest that  a n  be found to a 
Supreme Court ruling on the issue of confrontation af witnesses 
in loyalty pioceedings is its affirmance without opinion (by an 
equally divided court) of Bailey 2'. Richardson." Bailey represented 
the first  direct challenge to the loyalty program created under 
Ezecutiue Order 9855. The Court of Appeals far the District of 
Columbia, in a long opinion written over a sharp dissent, can- 
cluded that although the dismissal af a federal employee with- 
out affording tha t  employee the opportunity to confront her ac- 
cusers might be startling or even shocking, it was not uncon- 
stitutional." 
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Drawing a distinction between E a i l e ~  and Gieene may a t  f i rs t  
seem impassible, but further examination reveals that  the differ- 
ence in result lies in what was then considered to  be the nature 
of governmental employment. While Greene represented an in -  
trusion by government into the private employment relationship 
by forcing termination of that  relationship, Bailey represented an 
illustration of the philosa&y that  public employment was not a 
right, but u'as subject to certain reasonable restrictions on actit7.i- 
ty. Thus, under this philosophy, while government could never 
interfere with a private citizen's political activities, it  could limit 
those activities on the par t  of federal employees." I t  ia safe  to 
say that  this restrictive view of Uhe nature of governmental em- 
ployment is no longer accepted by the Supreme Court, for Y 
has recently stated that  "the theory that  public employment which 
may be denied altogether may be subjected to any conditions, re- 
mrdless of how unreasonable, has been uniformly rejeoted."" 

Neventhheless, the rejection of this meon does not resolve bhe 
issue of denial of confrontation of witnesses in the context af 
the Army proceeding. If anything, i t  would appear that  the issue 
is stronger as applied to the armed forces ohan it is to the public 
employment relationship for the reason that, in addition to sev- 
erance from military status, discharge from bhe armed forces in- 
volves issuance of a certificate which not only characterizes that  
service but which is also the basis for  s t a tu ton  benefits." This 
special disability was recognized by the Caurt of Appeals for 
the District of Columbia in Eland w .  Connallv." In that  case, 
Bland, an inactive n&va1 reservist, was disoharged from the S a w  
under other than honorable conditions after attempting, without 
success, to answer before a field board allegations that he had 
been a member of bhe Communist Party from 1947 to  1950. The 
Bland court applied the form of analysis used in  Grerne and can- 
cluded f i rs t  that  the Secretary of the Navy had no specific statu- 
tory authority to award a discharge under other than honorable 

See, %., United Public Workers Y.  Mitchell, 330 U.S. 76 (1947). 
KeyiBhian Y .  Board of Rezents, 356 U.S. 605.06 (1951). 

I' 

10 U.S.C. 3 1168(a) (1964) provides. "A member of an amed f o m  
may not be diwharged or  remsed from aetwe duty until )us dlsoharge 
certificate or certificate of release frmn active duty. Ipspeetively, and his 
fins1 pay or a subsfanCial part of that pzy. ere Ieady for deliver/ t o  him 
or his next of Inn er legal representative." Ses U.S. DEP'T OF ARMY, GTA 
NO. 21-1-1, June ,1969. which is  a ehart eattins forth ail federsl benefit8 
(well over thirty) dependent I" m e  r e s m t  or another mpan a member's 
character of separation from an armed force. 

293 F.Zd 552 (D.C. Cir. 1961). 
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conditions premised upon associations or Ohrough use of secret 
evidence. The court thereupon stated that  the issue ~vm Uherefore 
not whether ~e Navy had the power to discharge its members, 
but whether it had the power to punish through the award of an 
adverse discharge, The court concluded that  bhe Navy had been 
given no express statutory authority to issue such a disoharge, 
and held that  a discharge under other than honorable conditions 
could not be awarded to Bland under existing law based upon 
use af secret evidence." 

The Army has officially taken a narrow interpretation of 
Bland. The Bland court repeatedly emphasized the lack of power 
to label Bland's disoharge from the inactive naoal reserve: ap- 
plying this qualifying language to its fullest extent, the Army 
lhas taken the position thst  the Bland rule does not apply except 
in lChe cases of members of the inactive reserve." The reason for  
this restriction on interpretation can be found in Brown v. 
Gumage." In that  case, Gamage, a R e a l m  Air Fame lieutenant 
colonel, was separated from the Air Force pursuant to  chapter 
860 of title 10, United States Code, which permits separation of 
Regular Air Force officers far  moral or professional dereliction. 
Gamage was accused af falsifying weather reporta. Four of khe 

The court's rationale 1s eenalnlv B strained one Canrrein never m e -  

be? of an a m i d  force may-be diaeharied befo&-hia r e m  of service ex- 
p i l e ,  except- 

"(1) as prese r ibd  by the Seeretary concerned: 
" ( 2 )  by aentenee of a. general 07 i p m d  court martial ,  OF 
"(3) as a the r r i s e  provided by law." 

Thua, the Biand court appears to have applied the Gmene ratmnsie to the 
military loyalty proceeding without eonsidering the nature of mili tary ad- 
ministratire discharge.  Nevertheless, had the Bland court wished to find 
an expression of eongre%sional policy, it could have done 80 by exam.nmg 
10 U.S.C. $5 3796 and 8793 (1964). These stsautes outline the rights and 
praedures employed in the ~ e p r a d o n  a i  officers of the R e g ~ l a r  Army and 
Rep~lar .4ir Force, reapctively,  for morai or professional dereliction or m 
the interests of national seeurity, and they speeifieaiiy authorize the Secre- 
tary ta withhold record8 f rom the reapondent ~n the interesta of national 
security. They were enacted in 1960 (Act of 12 Sui. 1960, Pub. L. No. 86-616, 
74 Stat.  W) ,  one year prior to the Bland opmion. " JAGA 1961/6670, 7 DR. 1961. 

377 F.2d 164 (D.C. Cir. '1967), cart denied, 388 U.S. 858 (1988). 
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five u-itnesses against him were not members of the active Air 
Force; the fifth was stationed in England a t  the time the pro- 
ceeding against Gamage was held. These witnesses submitted e x  
parte statements; how-ever, Gamage n a s  unable to  compel them 
to appear before the b a r d  of inquiry in his case, and he accord- 
ingly claimed tha t  he was denied an opportunity to confront and 
cross-examine his accusem The Court of Appeals far the District 
of Columbia reversed B District Court decision in Gamage's favor 
and ordered the suit dismissed. The court emphasized that the 
constitutional right t o  confrontation of witnesses applies only in 
criminal cases, and tha t  in eases of separation of Regular Air 
Force officers Congress had guaranteed only a fair  and impartial 
hearing and had not provided the board of inquiry u i th  sub- 
p e n a  power to ensure the appearance of witnesses." Aichough 
the court appears to have rested its reversal on the fact  that  
Gamage could hare requested the assistance of the Air Force in 
the taking of depositions from the absent witnesses and failed 
to, i t  appears also to place considerable weight upon the fact  That 
Congress specifically guaranteed a fair  hearing but just as clearly 
did not guarantee the right to  confrontation nor provide the sub- 
poena power by XT-hich such a guarantee m u l d  be enforced. The 
court appears to hare been concerned that a holding that con- 
frontation of witnesses before an administrative discharge board 
u-as a constitutiinal necessity u-odd serve to emajculate the elab- 
orate administrative discharge system created by rhe armed forces 
in the absence of a11 but the most general enabling legislation. 
For this Same reason, the armed farces have been understand- 
ably reluctant to apply Bland to its fullest, for Bland has impli- 
cations going far beyond the loyalty action. 

I t  must be concluded that vhether confrontation of witnesses is 
a eoastitutmnal necessity in the loyalty elimination proceeding in 
the Army has not been decided by any Neither Green, 

See 10 U.SC 5 8792 (19M). I t  should be noted tha t  t i r o  billa m e  
pre~enrly pending before Congress whleh bath guarantee members s u b l e a  
to certain elimination prmeedings the right co confront adverse x i tner ie i  
and extend subpoena p w e r  co admmmmsr.ve d i r h a r g e  heanng boards. See 
genernlly H.R. 943, 911f Cong.. 1st Be33 (1969) (m:rodueed b) Hon. Charks  
E. Bennett) ,  and B 1266, 91it  Cong., 1st  Seis 11969) (ntradueed by Hon. 
Sam J. E n i n ,  Jr.) 

The L J J Y ~  of dm.al of confrontation m federal  loyally pmeeeding? 1s 
not likely a a r i x  I" the  fu ture  except m the wntex: of the armed forces. 
On 18 h-ovwber 1966, the Chairman of :he C . w l  Serv?ce Cam.lislon. 81 the 
direet:on of the Premdmt, adrired a l l  federal agencies tha t  information bup- 
plied by confidential informants should not be "red m employee d i r h a r g e  
prmeedinga under Exec. Order KO. 10&50, supra note 36.  To dace the De- 
partmenr af Defense haa not incorporated this m9tructim in the directire 
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Bland, nor Brown address this fundamental issue. While the 
Bland argument, that  Congress has not  given the armed forces 
the spetific power t o  effect a discharge based upon secret evi- 
dence, ivould appear to have relevance to the military Personnel 
security program, i t  must be cbnsidered in the light of Brown 
and the evident reluctance of that  court to destroy the adminis- 
trative discharge system, and in the light of Bailey, which, despite 
its age and the fact that it 8- affirmed without opinion by an 
equally divided Supreme Court, has not been overruled. 

B. C H A R A C T E R  OF DISCHARGE 

Another difficult problem posed by Uhhe elimination procedure 
eattablished in A R  604-10 concerns the type of discharge to  be 
awarded in the event a member of the A m y  is eliminated there- 
under. Any discussion of this problem must of necessity revolve 
around the Supreme Court decision af Harmon 2.. Brueker." In 
that  case Harmon was avarded less than a n  honorable discharge 
based upon pre-service activity. Harmon contended that  the Secre- 
tary of the Army acted in excess of his powers; the Government 
contended that  the determination of character of discharge rested 
solely within the purvien of the Secretary of the Army and 
could nat be reviewed by the Court. The Supreme Court, in a per 
curiam opinion, rejected the Government's argument and accepted 
the plaintiff's. The Court held f i rs t  *hat a court could examine 
f i e  Secretary's aot to  determine if he exceeded his statutoly 
powers, and then held that  the s t au te s  then applicable" required 
that  the discharge issued by the Secretary characterize the service 
rendered during the period covered by We discharge on the basis 
of the member's record of service. Thus, a s  Harmon's discharge 
u.as characterized on the basis of pre-service activity, it  was void. 

The first significant case to  construe Harmon is Davis 8 .  

Stahr.* Davis, an inaative Army reservist, was awarded an un- 

pertaining to the civilian employee Beeurity program, eee DOD Dir. 5210.1, 
12 Sep. 1966 (Change No. 4, 6 May 1869). As far back a8 1917 the Wright 
Commission had recommended that confrontation of witnesses be provided 
in loyalty proceedings to the maximum extent pormble, conslatent n i h  the 
p r o t ~ m n  of nat~anal secur.t)-. See REPORT OP THE C o ~ n ' w  oh' Govcn~x~al 
SECLR~TY 140-14 119511. 
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desirable discharge based upon pre-service activity in the Com- 
munist Party which he did not disclwe on his Armed Forces Se- 
curity Questionnaire (DD F o m  9 8 )  prior to  induction. The 
court held that  under L e  H a m o n  rule, Davis' failure to disclose 
his pre-service association with bhe Communist Party was irrele- 
vant to the type of discharge he would be awarded for the reason 
that  the conduct itself would be irrelevant to the discharge to 
which Davis would be entitled. This assertion appears to be 
clearly erroneous. The information which Davis withheld was 
vital to a determination of whether he was eligible for retention 
in the Army. The intentional withholding of information which, 
if disclosed, would have required Davis' rejection from the Army 
pursuanlt to A R  604-10 amounted to a procurement of his induc- 
tion by fraud. As such, h e  continued withholding of this infor- 
mation subsequent to induction amounted to  a continuing fraud 
upon the Ammy which most certainly reflected deromtorily upon 
the charaoter of service rendered by him. 

A recent case of significant import is Kennedy v .  Secretary of 
the Naoy." In that  case Kennedy, an officer in the inactive Naval 
Resense, was separated in 1952 under &her h n  honorable con- 
ditions by reason of doubt cast upon his loyalty to 'he United 
States as evidenced by his membership in, attendance a t  meetings 
of, and contributions to  'he  Communist Party. The case is factually 
distinguishable from H a m o n  in that  Kennedy's activities took 
piaee while he w w  a member of the Naval Reserve. The court 
stated, however, that  "these activities were not reflected in 'he 
record of his naval service and there is no finding bhat they af- 
fected the quality of that  service."'" The court painted out that 
the  Navy made no finding of disloyalty and noted th'at Kennedy's 
associations left no discernible impact upon the service rendered 
or in the records of that  service. The Kennedy court appears to 
hold, therefore, that  character of discharge depends solely upon 
performance of militmy duties. This narrow construction of the 
Harmon rule undermines the very reason for urhich a discharge 
characterization is made, for  the discharge for  reasons not related 
to militmy proficiency is not permitted to reflect the reasan for  
which it is awarded. 

An alternate construction of Kennedy may be attempted. I t  is 
possible to construe the opinion as meaning that  the basis for  
discharae may serve as the basis for the adverse characterization . 401 F.2d SSO (D.C. Cir. 1868). - u .t ODI-OL 
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only when that  basis appears in bhe service record. If bhis con- 
etruction is adopted, the issue of activities which may serve as 
the basis for adverse characterization when the characterization 
is not based upon the performance of military duties is dependent 
upon what records pertaining to an individunl are  considered to 
constitute hhhe "seryice record." Certainly, to limit the service rec- 
ord to the information contained in the enlisted or officer quali- 
fication record, or bhe military personnel records jacket, is to 
remove obher official records, such as eourt-martial records, secu- 
rity dossiers (these being the primary records used in loyalty 
elimination proceedings) and other suoh impontant records from 
consideration, It is difficult to believe that  the court meant Ibo 
make discharge Characterization dependent upon which file can- 
tains the information supplying the basis for  discharge. If the 
concept of "service record" is taken to mean "ail records pertain- 
ing to an individual's period of service," however,  en the 
Kennedy rationale would appear to make sense except for ihe fact 
that, as applied to  bhe case a t  hand, the award of a discharge un. 
der other than honorable conditions to Mr. Kennedy would appear 
to have been warranted (assuming that  the information pertain- 
ing to Kennedy's activities was contained in Q record m'aintained 
by the Navy an him). Due to these conflicting interpretations, i t  is 
not possible to divine the true meaning af ihe Kennedy opinion. 
Future judicial guidance will be required. 

Assuming that  Kennedy has the second meaning outlined a h v e ,  
the question arises a s  ko what in-service activities may be con- 
sidered as a basis for  adverse discharge characterization in the 
loyalty proceeding under A R  604-10. In this area judicial guid- 
ance is totally laeking. The Judge Advocate Genernl has filled 
thia void, and has opined that  the only activities whioh may form 
B basis for  an adverse characterization are  those that would not 
be protected by the f i rs t  amendment freedoms of speeah, associ- 
ation, and assembly if the individual were a civilian employee.'" 
As the loyalty action itself cannot be taken merely on the basis 
of constitutionally protected exercises of bhese rights, it fallows 
lbhat the discharge for disloyalty should not be uhnracterized solely 
upon such an exercise. 

IX. CONCLUSION 
The courts have recognized that  the armed forces have the 

power t o  reject or separate disloyal individuals.'" Having under- - SAGA 1969/6. ~ p r n  wte 60. 
Bland Y. Connally, ~ p n r  note 91; Kennedy V. k r e t a r y .  401 P3d 

Sgo (D.C. Cir. 1968).  See oleo Ban Bourg V. Sirre,  380 F A  567 (D.C. Or. 
1867) i Davis V. Stahr, 295 F.2d 860 (D.C. Car. 1961). 
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taken to  apply the Supreme Court's mandates in the field of 
civilian employees ta the military personnel security program, flhe 
Army recognizes that, in \,iew af the freedams of Speed? and 
association,'" the associations which can constitute t h e  basis for 
the taking of a loyalty action are few, and the proscriptions must 
be narrowly drawn '' The Army has recognized that government 
may restrict freedom of association through the loyalty action 
only to the extent necessary to protect itself from those who 
would destroy iNt."' The broad latitude accorded this freedom 
must be constantly remembered during the adjudicative process, 
for the Government has the burden af establishing thm an indi- 
vidual is dialoyal,'" and B governmental process which brands an  
individual as being disloyal in the abaence of evidence of dis- 
loyalty deprives the individual of due process af law in contraren- 
tion of the fifth amendment." A clear appreciation of bhis con- 
sideration should serve to  insure that the loyalty action is never 
taken improperly. 

CAPTAIS DAVID PY. SCHOESBERG' 

'- Sheltan Y. Tucker, 360 U.S. 479 ( 1 9 6 0 ) ;  ZAACP 1. Alabama. 367 
U.S. 449 11956). 

'* United State% V. Robel, 369 U.S. 256 (196i), Whitehill V. Elkins, 869 
U.S. 54 l 1 9 6 i J ,  Keyishian Y .  Board of Regents, 365 U.S. 589 (1967); Dom- 
browski V. Pfmter,  360 U.S. 179 (1966):  Baggetl  r. BuIIITI. 377 U.S. 3160 
( 1 9 6 4 ) ;  Cramp Y. Board of Pub1.e Instruction, 368 U.8. 278 (1961). 
" Annot., 19 L. ED. 2d 1333 (1968);  Kate, Loyalty Oofh,s, 71 YALE L.J 

739 11968) '- Spcaer V. Randall, 357 U.S. 513 11958). 

Comment. 13 IUD L.J. 462, 463 (1968): e / .  Heckler Y .  Shepard, 24s 

*JAGC, U S .  Army; Formerly Chief, Mxhtarg Personnel Secvrit i  Branch. 
on, Office af The Judge Adroca:e General. A B ,  1968, 
.D , 1966. UniierPity of Illinois. Member of the bars 
8,  the United States Court of Military Appeals and 

F. Supp. 841 ID. Idaho 1965).  

the United Stales Supreme Court. 
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