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TIME TO REPEAL THE ASSASSINATION BAN OF
EXECUTIVE ORDER 12,333: A SMALL STEPIN
CLARIFYING CURRENT LAW

MAJoR TYLER J. HARDER!
The ruling to kill Americans and their allies—civilians and mil-
itary—is an individual duty for every Muslim who can do it in
any country in which itispossibletodoit . . ..
Osama bin Laden, 23 February 1998
I. Introduction
On 11 September 2001, four commercial airliners were hijacked by

members of al Qaeda, the terrorist network founded and led by Osamabin
L aden, the disavowed son of a Saudi construction magnate.? The terrorist

1. Judge Advocate General’s Corps, United States Army. Presently assigned asPro-
fessor, Crimina Law Department, The Judge Advocate General’s School, United States
Army, Charlottesville, Virginia. LL.M., 2000, The Judge Advocate General’'s School,
United States Army, Charlottesville, Virginia; J.D., 1990, University of Montana School of
Law, Missoula, Montana; B.S., 1987, Montana State University-Billings, Billings, Mon-
tana. Previoudy assigned as Senior Defense Counsel, Fort Wainwright, Alaska, 1997-
1999; Chief of Claims, 4th Infantry Division, Fort Carson, Colorado, 1996-1997; Tria
Defense Counsdl, Fort Carson, Colorado, 1994-1996; Senior Trial Counsel, 6th Infantry
Division (Light), Fort Wainwright, Alaska, 1992-1994; Operational Law Attorney and
Legal Assistance Attorney, 6th Infantry Division (Light), Fort Wainwright, Alaska, 1991-
1992. This article was submitted in partial completion of the Master of Laws degree
requirements of the 48th Judge Advocate Officer Graduate Course. The author wishes to
thank Lieutenant Colonel Geoff Corn for his guidance and assistance on this article.

2. See Michael Grunwald, Terrorists Hijack 4 Airliners, Destroy World Trade Cen-
ter, Hit Pentagon; Hundreds Dead, WasH. Posr, Sept. 12, 2001, at A1; NBC News, Osama
bin Laden: FAQ, at http://www.msnbc.com/news/627355.asp (last visited May 14, 2002).
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hijackers intentionally crashed two of the airliners into the World Trade
Center in New York and one into the Pentagon in Washington, causing the
deaths of thousands of civilians.® Almost immediately, Osama bin Laden
became the number one suspect, and in the weeks that followed, the trail
of evidence would affix responsibility to bin Laden and his organization.*
Certainly, hunting down Osama bin Laden and killing him would be an
assassination.  Or would it?

The word “assassination” invites memories of the tragic murders of
past U.S. presidents and other great Americans, images of world leaders
and heads of state being gunned down without legal justification, and
covert operations where snipers take out foreign leaders that are deemed a
nuisance to the United States. Those familiar with U.S. military laws
quickly agree: assassinationisillegal, absolutely prohibited. When asked
the authority for that conclusion, many are quick to reference Executive
Order 12,333 (EO 12,333), which specifically prohibits “assassination.”®
Closer examination of this subject, however, reveals obvious confusion
leading to frequent debate. First, EO 12,333 does not make assassination
illegal; assassination is and was already illegal according to both federal
and international law.® Second, the distinction between “legal” or “ permis-
sible” killing and “assassination” is not al that clear, thus adding to the
confusion. In the context of how the U.S. prohibition on assassination
applies to the military, EO 12,333 creates a dangerous pitfall. It has the
potentia to artificially circumscribe U.S. flexibility or, at aminimum, cre-
ate misplaced public enmity towards the military.

This article calls for arepeal of the assassination language found in
paragraph 2.11 of EO 12,333.” Repealing the language would not make
assassination legal. It would, however, eliminate some of the confusion
over assassination and push the focus of the debate back to the proper
applicable law, that is, federal and international law. First, thisarticle dis-
cusses the definitions of assassination as applied during both war and

3. Grunwald, supra note 2, at A1 (The fourth airliner crashed in rural Pennsylva-
nia.).

4. Associated Press, Oct. 4: Text of British Document, Summary of Evidence Against
Osama hin Laden (Oct. 4, 2001), http://www.msnbc.com/news/638189.asp.

5. Exec. Order No. 12,333, 3C.F.R. 200 (1982), reprinted in 50 U.S.C. § 401 (2000).

6. Seeinfra notes 29-61 and accompanying text.

7. The specific provision prohibiting assassination is found in paragraph 2.11 of EO
12,333. Exec. Order 12,333 comprises much more than just the assassination ban; how-
ever, for purposes of this paper, it is the assassination ban in para. 2.11, and not the entire
executive order, that isthe subject of discussion. Seeinfra note 77 and accompanying text.
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peacetime, and it provides a brief history of the law prohibiting assassina-
tion. Second, it looks at the environment and context in which the Presi-
dent promulgated the original executive order prohibiting assassination,®
and it provides an analysis of the confusion surrounding the prohibition of
assassination found in EO 12,333. Finally, it offers justification for the
repeal of EO 12,333, paragraph 2.11, concluding that upon repeal Con-
gress and the executive branch could respond to foreign crises more effec-
tively, consistent with international conventional and customary law.

I1. Defining Assassination

Assassination can be defined very broadly or very narrowly. Depend-
ing on the breadth of definition, assassination could define any intentional
killing, or it could define only murders of state |eadersin the narrowest of
circumstances. Some scholars discuss assassination without defining it;°
however, it is essentia to define the term. Without an accurate definition,
it becomes impossible to recognize the frequent misunderstandings of EO
12,333, for defining what is not assassination is as important as defining
what is assassination.’® This becomesincreasingly important in situations
where executive agents are required to interpret the assassination ban of
EO 12,333. Unfortunately, EO 12,333 fails to provide a definition of
nation.’! The early commentators defined assassination as “treach-
erous murder.” 12 The modern approach tends to define it from one of two
perspectives. awartime perspective, or ageneral peacetime perspective.

A. Wartime Definition

The British Manual of Military Law, unlike the Uniform Code of Mil-
itary Justice,'® defines assassination, which is “the killing or wounding of

8. The origina executive order containing an nation ban was issued in 1976
by President Ford and is the basis for the current EO 12,333. See Exec. Order No. 11,905,
85(g), 3C.FR. 90, 101 (1977), reprinted in 50 U.S.C. § 401 (1976).

9. Seg, eg., FRANKLIN L. Forp, PoLiTicAL MURDER: FRom TYRANNICIDE TO TERRORISM
1-2, 301-02 (1985).

10. The struggle in defining the term is not new. So it is understood, regardless of
what definition is given to assassination, not everyone will agree.

11. Seeinfra note 95 and accompanying text.

12. See Lieutenant Colonel Joseph B. Kelly, Assassination in War Time, 30 MiL. L.
Rev. 101, 102 & n.3 (1965) (listing several early commentators, including Grotius and Vat-
tel).

13. 10 U.S.C. §§ 801-946 (2000).
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aselected individual behind the line of battle by enemy agents or partisans
..”1% This definition would seem to follow the definition of assassina-
tion found in the law of war, which, as discussed later, findsitsrootsin the
Hague prohibition against “treacherous killing.”1> Focusing on the issue
of treachery, a 1965 journal article defined assassination as “the selected
killing of an enemy by a person not in uniform.”'® The author explained
that the killer's failure to wear a uniform was the very essence of treach-
ery.}” Although this view is consistent with the traditional view of a
treacherous attack, it is not reflective of the post-World War 11 view.!8

Professor Michael Schmitt, considered one of the leading scholars on
the law of assassination, concluded that wartime assassination consists of
two elements, “the targeting of an individual, and the use of treacherous
means.”1® He argued that treachery is the key component of wartime
assassination, and he defined treachery as a “breach of confidence.”%°
During wartime then, a killing could not be an assassination unless it was
accomplished by treacherous means (which would be aviolation of the law
of war), and was a killing of a specifically targeted individual. In other
words, if thelaw of war isnot violated, an assassination has not occurred.?!

14. Michael N. Schmitt, Sate Sponsored Assassination in International and Domes-
tic Law, 17 YaLe J. INT'L L. 609, 632 n.109 (1992) (quoting WaR Orrice, THE LAw oF WAR
oN LAND, BEING ParT |11 oF THE MANUAL oF MiLiITARY LAaw art. 115 (1958) (U.K.), reprinted
in 10 DiG. InT'L L. 390 (1968)).

15. Seeinfra notes 32-43 and accompanying text.

16. Kelly, supra note 12, at 102.

17. Id. at 103.

18. See W. Hays Parks, Memorandum of Law: Executive Order 12333 and Assassi-
nation, ARmY LAaw., Dec. 1989, at 6. Before World War 11, thelaw of war obligated soldiers
to wear uniforms so they could be distinguished from the civilian (noncombatant) popula
tion. It would be considered a “treacherous killing or wounding” for a soldier to disguise
himself in civilian clothes for the purpose of carrying out a surprise attack on an enemy
force. Due to the large number of partisan forces and resistance groups relied upon in
World War I, the law of war changed and now acknowledges the lawfulness of partisans
to engagein combat, although the extent to which civilian clothing may be used by conven-
tional forcesisnot clear. Id.

19. Schmitt, supra note 14, at 632.

20. Id. at 633. “The essence of treachery is abreach of confidence. For instance, an
attack on an individual who justifiably believes he has nothing to fear from the assailant is
treachery.” 1d. (internal citation omitted). See also infra note 32.

21. That is certainly not to say, however, that all killings that violate the law of war
are assassinations.
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B. Peacetime Definition

Those who have attempted to define assassination from ageneral per-
spective have not agreed upon a universal definition either. One writer
defined it as “the intentional killing of a specified victim . . . perpetrated
for reasons related to his . . . public prominence and undertaken with a
political purposein view.”?? Another defined assassination as a“ premed-
itated and intentional killing of apublic figure accomplished violently and
treacherously for political means.”?® Judge Abraham Sofaer, former Legal
Adviser at the U.S. Department of State, offered asimpler definition: “any
unlawful killing of particular individuals for political purposes.”?* W.
Hays Parks concluded: *“In general, assassination involves murder of a
targeted individual for political purposes.”?®

Although there are many definitions of assassination,?® most defini-
tions contain three common ingredients: an intentional Killing, a specifi-
cally targeted individual, and a political purpose. As many scholars point
out, however, assassination is an illegal killing, so an assassination must
also be amurder.?” Therefore, in understanding and applying the current
policy, an assassination consists of three elements: (1) a murder, (2) of a
specifically targeted figure, (3) for apolitical purpose. Absent any of these
elements, akilling is not an assassination.

Several conclusions can be drawn from an analysis of this definition.
A lawful homicide is hever an assassination. An unlawful homicide may
be amurder, but if the killing lacks a political purpose, it would not be an
assassination. Finally, a political killing may be a murder, but if it lacks
the specific targeting of a select figure, it would not be an assassination.
For example, as Parks pointed out, the murder of a private citizen by ter-

22. Robert F. Teplitz, Taking Assassination Attempts Seriously: Did the United
Sates Violate International Law in Forcefully Responding to the Iragi Plot to Kill George
Bush?, 28 CornELL INT'L L.J. 569, 598 (1995).

23. Boyd M. Johnson |11, Executive Order 12,333: The Permissibility of an Ameri-
can Assassination of a Foreign Leader, 25 CorneLL INT'L L.J. 401, 402 n.7 (1992).

24. Abraham D. Sofaer, The Sixth Annual Waldemar A. Solf Lecturein International
Law: Terrorism, the Law, and the National Defense, 126 MiL. L. Rev. 89, 117 (1989).

25. Parks, supranote 18, at 4. W. Hays Parksisthe Chief of the Army’s Law of War
Branch of the Office of The Judge Advocate General.

26. Id., app. A, at 8 (providing additional general definitions of assassination).

27. See Lieutenant Commander Patricia Zengel, Assassination and the Law of
Armed Conflict, 134 MiL. L. Rev. 123, 146 (1991); Sofaer, supra note 24, at 117; Parks,
supra note 18, at 4.
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rorists aboard the Italian cruise ship Achille Lauro in 1985 wasfor political
purposes, but it was not considered an assassination.?

This article defines assassination during peacetime as “a political
murder of a specifically targeted figure,” and during wartime as “the tar-
geting of an individual by treacherous means.” By adopting these defini-
tions, one can properly identify what is and what is not an assassination.
One can a so distinguish assassinations from broader acts that do not nec-
essarily amount to assassinations, such as political killings, murders, and
military targeting of leaders. Inaddition, by reviewing the history of assas-
sination law, one can understand the legal framework in which current pol-
icy exists.

I11. A Brief History of International Law Prohibiting Assassination
A. During Armed Conflict

History demonstrates that assassinations are not new,?° nor are the
debates that accompany them. Throughout the centuries, many scholars
have written on the subject of assassination, debating whether it is alegit-
imate means of warfare.3® Beginning in the thirteenth century, men such
as Saint Thomas Aquinas, Sir Thomas More, Alberico Gentili, Hugo Gro-
tius, Balthazar Ayala, and Emer de Vattel have wrestled with the morality
of assassination and its applicability, but almost exclusively in the context

28. Parks, supra note 18, at 4.

29. One of the first recorded assassinations occurred around 1250 B.C. when Israel
found itself under the rule of King Eglon and the foreign nation of Moab. A Jewish judge
named Ehud strapped a sharp, eighteen-inch dagger to his thigh and, hiding it under his
cloak, brought gifts to the obese king. After delivering the gifts, Ehud told the king he
needed to deliver amessage to him secretly. Once alone with the king, he plunged the dag-
ger completely through the king's massive belly, entering his stomach and exiting out his
back. See Judges 3:16-22 (NIV).

30. See generally St. THomAs AqQuinas, ON PoLiTics anp ETHics (Paul E. Sigmund
trans. and ed. 1988); THomas More, Utoria (J. Churton Collins ed., Oxford U. Press 1904)
(1516); ALserico GenTiLl, DE lure BeLLl Lieri TrRes (John C. Rolfe trans., 1933) (1612);
Huco GroTius, THE Law oF WAR AND Peace (1625), reprintedin 1 THE Law oF WAR: A Doc-
UMENTARY History 16 (L. Friedman ed., 1972); BALTHAZAR AYALA, THREE BOOKS ON THE
LAw oF WAR AND oN THE DuTies CoNNECTED WiTH WAR AND oN MiLITARY DiscipLinge (John P
Bate trans., Carnegie Ingtitution 1912) (1582); EmmEeRIcH DE VATTEL, THE LAw oF NATIONS
or THE PriNciPLES oF NATURAL Law (Charles Fenwick trans., Carnegie Institution 1916)
(1758).
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of armed conflict.3! The magjority of these scholars considered acceptable
the targeting of specific individuals during wartime, provided it was not
done “treacherously.”3? This view is now accepted as customary interna-
tional law,3 and it serves as the basis for today’s prohibition of na-
tion during armed conflict.3*

To understand properly the current law of assassination, Professor
Schmitt listed three critical points that should be noted from these early
writers: (1) historical norms established by these writings have not placed
absolute prohibitions on the use of assassination; they only establish nar-
row exceptions to the more general idea that the selection of specific
enemy targets is a permissible wartime practice;®® (2) treacherous killing
is not acceptable during armed conflict, but “treacherous’ should not be
construed too broadly, and thereby confused with stealth or trickery; it is
treacherous only if the victim has an affirmative reason to trust the assail-
ant;3¢ and (3) international law regarding assassination and international
law in general areinterrelated, and therefore, an evaluation of the law pro-
hibiting assassination must also include consideration of other broader

31. Schmitt, supra note 14, at 614. For amorein-depth review of the historic debate
on assassination, see generally Forp, supra note 9; Zengel, supra note 27.

32. Schmitt, supra note 14, at 614-16. “Under Gentili’'s model, treachery isthe vio-
lation of the trust a victim rightfully expects from an assassin.” 1d. at 615. Treachery is
thereforea* breach of confidence.” Theact of sneaking into the enemy camptokill aleader
would not be such a breach of confidence, but if the killing were committed by a member
of the victim’s household, it would be unlawful (that is, atreacherouskilling). Id.

33. Seeinfra note 42.

34. See U.S. Der'T oF ARMY, Pam. 27-1, TreaTies GoveRNING LAND WARFARE 12 (7
Dec. 1956) [hereinafter DA Pam 27-1]; U.S. DeP' T oF ARMY, FIELD MANUAL 27-10, THE Law
oF LanD WaRraARE para. 31 (18 July 1956) [hereinafter FM 27-10].

35. Schmitt, supra note 14, at 617.

36. Id. Schmitt uses the distinction between ruses and perfidy in expressing this
point. A ruseisdesigned to mislead the enemy, but can be lawful, whereas perfidy involves
the attempt to “convince the enemy that the actor is entitled to protected status under the
law of war, with the intent of betraying this confidence.” 1d.

Whereasruses are lawful under the law of war “ so long asthey do not involve treach-
ery or perfidy,” treacherous and perfidious acts are always forbidden. FM 27-10, supra
note 34, para. 50. See also U.S. Der'T oF ArRmY, Pam. 27-1-1, ProTocoLs To THE GENEVA
ConveENTIONS oF 12 Aucust 1949, art. 37 (1 Sept. 1979) [hereinafter DA Pam 27-1-1]. The
United States signed the Protocols on 12 December 1977, but never ratified them. How-
ever, Article 37 is recognized by the United States as an expression of customary interna
tional law. See Michael Matheson, U.S. Dept. of State Deputy Legal Advisor, Comments
at the Sxth Annual American Red Cross-Washington College of Law Conference on Inter-
national Humanitarian Law: A Workshop on Customary International Law and the 1977
Protocols Additional to the 1949 Geneva Conventions, reprintedin 2 Am. U. J. INT'LL. &
PoL’v 428 (1988).
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principles of international law, for example, the principle of necessity.%’
These points from the early writers are important to keep in mind when
applying assassination law during armed conflict today.

The early customary international law is the basis for current assassi-
nation law. The United States first attempted to codify customary interna-
tional law regarding assassination on 24 April 1863, with the promulgation
of General Order No. 100, commonly known asthe Lieber Code.® Article
CXLVIII provided:

The law of war does not alow proclaiming either an individual
belonging to the hostile army, or acitizen, or asubject of the hos-
tile government, an outlaw, who may be slain without trial by
any captor, any more than the modern law of peace allows such
international outlawry; on the contrary, it abhors such outrage.
The sternest retaliation should follow the murder committed in
consequence of such proclamation, made by whatever authority.
Civilized nations ook with horror upon offers of rewards for the
assassination of enemies as rel apses into barbarism.3°

At the beginning of the twentieth century, the proscription of treach-
erous killing during wartime was embodied in the Annex to Hague Con-
vention 1V.4% Article 23(b) of the Annex prohibits killing or wounding
treacherously any individual of the hostile nation or army.* These regula-
tions are considered to reflect customary international law.*? Although
Article 23(b) does not mention the word assassination, in 1956 the U.S.

37. Schmitt, supra note 14, at 618. In general, the law of war prohibits any violence
beyond that necessary for military purposes. The principle of “military necessity,” onefac-
tor that must be considered in military targeting decisions, is defined as “that principle
which justifies those measures not forbidden by international law which are indispensable
for securing the complete submission of the enemy as soon as possible.” See FM 27-10,
supra note 34, para. 3. Other principles of the law of war are discussed infra note 216.

38. Genera Orders No. 100, Instructions for the Government of Armies of the
United States in the Field, Apr. 24, 1863, art. 148, reprinted in 1 THE LAw oF WAR, A Doc-
UMENTARY History 158 (L. Friedman ed., 1972).

39. Id., reprinted in 1 THE LAw oF WAR, A DocuMENTARY HisTory 184.

40. Hague Convention No. 1V, Annex to the Convention. Regulations Respecting the
Laws and Customs of War on Land [hereinafter Annex to Hague I V], reprinted in DA Pam
27-1, supra note 34, at 8.

41. Id. art. 23(b), reprinted in DA Pam 27-1, supra note 34, at 12.
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Army interpreted the article as “ prohibiting assassination” in paragraph 31
of Fiedld Manual 27-10, The Law of Land Warfare®® Thus, assassination
during war, as previously defined, is interpreted by the United States as a
violation of international law.

These customary and conventional international law provisions form
the basis of the prohibition of assassination during armed conflict between
states. Although U.S. policy applies the law of war to all military opera-
tions,* the law of war will not apply as a matter of law in peacetime situ-
ations.*> There is, however, both customary and conventional
international law that makes assassination illegal at all times, including
peacetime.

B. During Peacetime

Two primary sources of international law are customary law and
international agreements.*¢ Although these two sources of law are consid-
ered to have equal authority,*” when the sources conflict, treaty law will
supersede customary law.*® One exception to thisruleiswhen the custom-
ary law is considered a peremptory norm, in which case it will supersede

42. “[B]y 1939 these rules laid down in the Convention were recognized by all civ-
ilized nations, and were regarded as being declaratory of the laws and customs of war . . .
. International Military Tribunal (Nuremberg), Judgment and Sentences (Oct. 1, 1946),
reprintedin 41 Am. J. INT'L L. 248-49 (1947). International agreements often codify exist-
ing customary international law. 1 ResTATEMENT oF THE LAW (THIRD) oF THE FOREIGN RELA-
TioNs LAw oF THE UNITED StaTEs 33, § 102 (1986) [hereinafter RESTATEMENT].

43. Paragraph 31 reads, “This article is construed as prohibiting assassination, pro-
scription, or outlawry of an enemy, or putting a price upon an enemy’s head, as well as
offering areward for an enemy ‘dead or alive’.” FM 27-10, supra note 34, para. 31.

44, See U.S. DerP'T oF Derensg, DIr. 5100.77, DoD Law oF WAR ProcraM (9 Dec.
1998) [hereinafter DoD Dir. 5100.77]; CHAIRMAN, JOINT CHIEFS oF STAFF, INsTR. 5810.01,
IMPLEMENTATION OF THE DoD LAaw oF WAR PrograM (27 Aug. 1999). Due to lack of
resources during many military operations, however, the United States may not be able to
comply completely with thelaw of war at all times. W. Hays Parks stated in amemorandum
to The Judge Advocate General of the Army on 1 October 1990 that it has been the United
States practice to comply to the extent practicable and feasible. INT'L AND OPERATIONAL L.
Der' 1, THE JUuDGE ADVOCATE GENERAL’S ScHooL, U.S. Army, JA-422, OPERATIONAL LAaw
HanbBook 5-2 (2000) [hereinafter JA-422].

45. See 1 THe GeNeva ConvENTIONS oF 12 Aucust 1949, CoMMENTARY 28, 32 (Jean
S. Pictet ed., 1952) [hereinafter Picter CommENTARY] (construing the Geneva Conventions).

46. ResTATEMENT, Supra note 42, § 102.

47. 1d. 8102 cmt. j.

48. 1d.
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treaty law.*® A peremptory norm, or jus cogens, is arule of international
law considered so fundamental that it binds all states, and it will supersede
any treaty law that it might conflict with.®® Customary international law
prohibiting genocide, slavery, murder, and torture are examples of jus
cogens.>! Since assassination by definition isamurder,? it isonly logical
to include assassination as a subset of murder. This jus cogens of interna-
tional law would therefore prohibit assassination.

Another source of international law prohibiting assassination istreaty
law. With the forming of the United Nations in 1945, the member states
agreed to the international law contained in the Charter of the United
Nations. Article 2(4) of the Charter states: “ All Members shall refrainin
their international relations from the threat or use of force against the ter-
ritorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations.”>® The*“ Pur-
poses of the United Nations” include the “ suppression of acts of aggression
or other breaches of the peace . . . .”%* This prohibition on the use of force
has become international law binding on all states.>®> The murder of astate
leader, wherever it occurred, would have to qualify as the use of force, or
an act of aggression or a breach of the peace.®® As Professor Schmitt con-
cluded, “any state-sponsored assassination, however defined, would prob-
ably violate the prohibition on the use of force contained in Article 2(4) of
the U.N. Charter.””

Additional treaty law addressing assassination, adopted by the Gen-
eral Assembly of the United Nations on 14 December 1973, isthe Conven-
tion on the Prevention and Punishment of Crimes Against Internationally
Protected Persons, Including Diplomatic Agents (commonly called the
New York Convention).5® Ratified by the United States on 26 October
1976, the treaty came into force on 20 February 1977.5° Article 2 requires

49. 1d.

50. Id. § 102 cmt. k.

51. Id. § 702 cmt. n.

52. See supra notes 22-27 and accompanying text.

53. U.N. CHARTER art. 2, para. 4.

54. Id. art. 1, para. 1.

55. ResTATEMENT, supra note 42, § 102 cmt. h. The Restatement goes even further,
stating “[i]t is generally accepted that the principles of the United Nations Charter prohib-
iting the use of force. . . have the character of jus cogens.” Id. § 102 cmt. k.

56. Aspreviously discussed, murder by its very natureis aviolation of international
law. There are situations where self-defense would permit alawful homicide, but a lawful
homicide would not be amurder. See also infra note 112 and accompanying text.

57. Schmitt, supra note 14, at 621.



2002] EXECUTIVE ORDER 12,333 11

state partiesto the treaty to make murder (among other acts) of internation-
ally protected persons criminal under internal law.%°

In summary, short of armed conflict, assassination is prohibited by jus
cogens, customary law, and international agreements. Asonewriter states,
these sources “ constitute persuasive evidence of a peacetime ban of assas-
sination . . . .”%1 During armed conflict, the law of war is an additional
body of law prohibiting assassination. This corpus of law prohibits assas-
sination with or without EO 12,333, thereby begging the question, why
was an executive order banning assassination ever promulgated?

IV. Concern Preceding E.O. 12,333

To understand why EO 12,333 exists today, it is important to first
examine the state of U.S. foreign affairs immediately before the first pro-
mulgation of the executive ban on assassination. With the passage of the
National Security Act of 1947, the Central Intelligence Agency (CIA)
became the lead agency in the intelligence community.%? The CIA prima-
rily served the executive branch, and congressional access to intelligence
information was very limited.®® Congress was largely willing to defer to
executive authority on foreign issues and covert operations.54

It was not until the 1970s, in the midst of Watergate, that Congress
was no longer willing to allow the Executive afree hand in this area.®® In

58. Convention on the Prevention and Punishment of Crimes Against | nternationally
Protected Persons, Including Diplomatic Agents, opened for signature 14 December 1973,
28 U.S.T. 1975, 1035 U.N.T.S. 167 (20 Feb. 1977).

59. Id.

60. Id. art. 2. Theinternal law enacted by the United States in compliance with this
treaty is found at 18 U.S.C. §1116 (Murder or manslaughter of foreign officials, official
guests, or internationally protected persons). By definition of an “internationally protected
person” under the New York Convention, protection of Heads of State against assassination
extends only when “such person isin aforeign state.” Id. art. 1. So, athough the treaty
makes assassination aviolation of international law, it does not extend to protecting leaders
in their home state. Regardless of this perceived shortfall, other international treaty law
would still make murder (to include assassination) a violation of international law. See
supra notes 53-57 and accompanying text.

61. Bert Brandenburg, The Legality of Assassination as an Aspect of Foreign Palicy,
27 VA. J. INT'L L. 655, 662 (1987).

62. L. BRITT SNIDER, SHARING SeCRETS WITH LAWMAKERS. CONGRESS AS A USER OF
INTELLIGENCE pt. 1 (Center for the Study of Intelligence, Intelligence Monograph CSI-97-
10001, Feb. 1997), available at http://www.odci.gov/csi/monograph/lavmaker/toc.htm.

63. Id.
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April 1974, the Director of Central Intelligence (DCI), William Colby, tes-
tified before a subcommittee of the House Armed Services Committee
concerning reports of alleged CIA involvement in a military coup in
Chile.8® His testimony leaked to the New York Times and set off a public
outcry that ultimately resulted in both executive (Rockefeller Commis-
sion) and congressional (Church and Pike Committees) investigations.®”

In January 1975, the Senate established an investigating committee,
headed by Senator Frank Church, “to investigate the full range of govern-
mental intelligence activities,” to include certain alleged assassination
attempts.%8 The investigations focused on alleged CIA involvement in
assassination plots in five foreign countries, mostly during the 1960s.5°
Although it found that no foreign leaders were killed as a result of assassi-
nation plotsinitiated by U.S. officials, the Committee did find that the U.S.
Government was involved with theinitiation of two failed plots, and it had
encouraged other successful ones.”® The Committee also indicated that the
Executive apparently lacked proper control over the CIA.” Finaly, the
Committee denounced assassination as an acceptable tool of American
foreign policy, stating that “aflat ban against assassination should be writ-
ten into law.” 2

Congress's concern regarding the Executive's lax control over the
CIA and the use of poalitical killing as atool of foreign policy would ulti-
mately contributeto the legislative movement to assert agreater rolein for-

64. Id. at 6; seealso Lori Fisler Damrosch, Covert Operations, 83 Am. J. INT'L L. 795
(1989). Covert operations are “operations which are planned and executed so asto conceal
theidentity of or permit plausible denial by the sponsor.” Parks, supra note 18, at 4 (citing
JoINT CHiEFs oF Starr, JCS Pug. 1, DicTioNARY OF MILITARY AND AssoclATED TErRMS (1 June
1987)).

65. SNIDER, supra note 62, at 1.

66. Id. at 6.

67. 1d.

68. ALLEGED AsSASSINATION PLOTS INVOLVING FOREIGN LEADERS, AN INTERIM REPORT OF
THE SELECT CoMMITTEE TO STUDY GOVERNMENTAL OPERATIONS WITH RESPECT TO INTELLIGENCE
AcTiviTiEs, S. Rep. No. 94-465, at 1 (1975) [hereinafter CommiTTEE REPORT].

69. The five countries were Cuba, the Congo (Zaire), the Dominican Republic,
Chile, and South Vietnam. The individuals targeted or killed were Fidel Castro, Patrice
Lumumba, Rafael Trujillo, General Rene Schneider, and Ngo Dinh Diem, respectively. Id.
a 4.

70. 1d. at 256.

71. The Committee reported, “ Based on the record of our investigation, the Commit-
tee finds that the system of Executive command and control was so inherently ambiguous
that itisdifficult to be certain at what level assassination activity wasknown or authorized.”
Id. at 261.
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eign affairs.”® The situation in the mid-1970s, however, called for some
form of immediate action. That action would comein the form of an exec-
utive order.

V. Original Motivation for an Executive Order Prohibiting Assassination

The original motivations for enacting the executive assassination ban
serve as the bases for assessing the original scope of restriction intended
by the ban. Therefore, the scope of the ban’s restriction can be determined
only after examining the context in which the ban was created.

A. TheBirth of EO 12,333

In June 1975, during the Church Committee investigation, President
Ford publicly banned the use of political assassination by his administra-
tion.”* He followed his announcement with the issuance of Executive
Order 11,905 on 18 February 1976, which read: “Prohibition of Assassi-
nation. No employee of the United States Government shall engagein, or
conspire to engagein, political assassination.””® In 1978, President Carter
modified the ban when he issued Executive Order 12,036.7 The ban, as
modified by Carter, was incorporated without change in Executive Order
12,333 by President Reagan in 1981, and it reads. “Prohibition on Assas-
sination. No person employed by or acting on behalf of the United States
Government shall engage in, or conspire to engage in, assassination.”’’

72. 1d. at 281. The Committee went on to further state:

We condemn assassination and reject it as an instrument of American
policy. Surprisingly, however, there is presently no statute making it a
crime to assassinate aforeign official outside the United States. Hence,
. . . the Committee recommends the prompt enactment of a statute mak-
ing it a Federal crime to commit or attempt an assassination, or to con-
spire to do so.

Id. For adescription of the proposed statute, see infra note 78.

73. Seeinfra note 184 (providing examples of this movement).

74. CommITTEE REPORT, Supra note 68, at 281.

75. Exec. Order No. 11,905, § 5(g), 3 C.F.R. 90, 101 (1977), reprinted in 50 U.S.C.
§401 (1976).

76. Exec. Order No. 12,036, §2-305, 3 C.F.R. 112, 129 (1978), reprinted in 50
U.S.C. §401 (1978).

77. Exec. Order No. 12,333, 3 C.F.R. 200, 213 (1982), reprinted in 50 U.S.C. § 401
(2000).
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An analysis of the motivations behind the enactment of the original exec-
utive order, and why subsequent administrations have kept it, would be dif-
ficult without first looking at why Congress has never enacted | egislation
prohibiting nation.

B. Failed Legidlative Attempts

During the same period when the executive branch enacted and mod-
ified the current executive order, Congress made three attempts to enact a
statutory prohibition of assassination. The first attempt came in 1976 on
the heels of the Church Committee’s recommendation to add 18 U.S.C. §
1118, making assassination, attempted assassination, or conspiracy to
assassinate acrime.”® The second attempt camein 1978, and it intended to
clarify the existing executive order prohibiting assassination.”® Finaly, in
1980, legislation that copied the identical language of Executive Order
12,036 was introduced in both the House and Senate, but was ultimately
abandoned.& Why Congress failed to enact a ban is uncertain; however,
there is ample support to suggest that after several failed attempts, Con-
gress and the Executive smply agreed to a political compromise.

Congress started out on the offensive in 1975, pushing for a legisla-
tive ban notwithstanding the Executive’s ban, but found their momentum
severely weakened when classified information leaked from the Pike

78. See CommITTEE REPORT, Supra note 68, at 289. The proposed statute would have
madeit unlawful for any U.S. officer, employee, or citizen, while outside the United States,
to conspire to kill, attempt to kill, or kill “any foreign official, because of such officia’s
political views, actions or statements. . ..” Id. at 289. The proposed statute defined “for-
eign official” as:

a Chief of State or the political equivalent, President, Vice President,
Prime Minister, Premier, Foreign Minister, Ambassador, or other officer,
employee, or agent . . . of aforeign government . . . or . .. of aforeign
political group, party, military force, movement or other association with
which the United Satesis not at war pursuant to a declaration of war or
against which the United Sates Armed Forces have not been introduced
into hostilitiesor situations pursuant to the provisions of the War Powers
Resolution. . . .

1d. at 289-90 (emphasis added).

79. Brandenburg, supra note 61, at 685 n.195 (citing S. 2525, § 134(5), 95th Cong.,
2d Sess., 124 Cone. Rec. 3074 (1978)).

80. Id. at 686 n.195 (citing H.R. 6588, 96th Cong., 2d Sess. § 131 (1980); S. 2284,
96th Cong., 2d Sess. § 131 (1980)).
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Committee.8! The leaked information, obtained by CBS reporter Daniel
Schorr, allegedly caused the murder of CIA agent Richard Welchin Greece
by unknown individuals.8? One Senator was quoted as saying, “Pike,
Welch, and Schorr, those were the three names that caused us to pull back

.."838 Asthe Senate and House struggled with internal battles, Congress
found itself looking for acompromise.®* Congressional effortsto passleg-
islation were also weakened by growing public indifference.?> As Repre-
sentative Pike stated, “It all lasted too long, and the media, the Congress,
and the people lost interest.” 8

These congressional attempts to propose legislation seem to reflect
this search for compromise since each proposal became lessrestrictive. In
fact, thelast attempt was nothing more than an effort to place the language
of the executive ban into astatute.8” And, according to one report, thislast
effort failed, in part, because President Carter had nothing more than
“luke-warm support” for the proposal .8

C. Executive Motivation: Avoid Legidation

While Congress may have compromised itsinitial intent, itisequally
likely that had President Ford not enacted the executive ban, Congress,
lacking an incentive to compromise, would have eventually passed legis-
lation. One author suggests that Ford's initial ban in 1975 preempted the
perceived immediate need for a statutory ban on assassination, thus con-
tributing to theinitial failureto legislate aban in 1976.8% Inlight of all that
was going on at the time,®° it seems the President wanted to respond
quickly to the perceived notion that the CIA was an out-of-control

81. Ledie Gelb, Spy Inquiries, Begun Amid Public Outrage, End in Indifference,
N.Y. Times, May 12, 1976, § 1, at 20.

82. Id. Richard S. Welch wasthe head of the CIA officein Greece and was murdered
shortly after a magazine identified him. Daniel Schorr was a reporter for CBS who
obtained and arranged for publication of the Pike Committee report while it was still clas-
sfied. Id.

83. Id.

84. Id.

85. Id.

86. Id.

87. Johnson, supra note 23, at 411.

88. Id.

89. Id.

90. Public confidence in the Executive office was aready low in the aftermath of
Weatergate and the Congressional Committee investigations.
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agency.®! After the ban was issued, administrative officials quickly took
the position that enough had been done to fix the problems, thereby thwart-
ing congressional efforts to pass legisation.’? As one writer stated, “the
[executive] order responded to intense political pressureto ‘ do something’
while maintaining flexibility in interpreting exactly what had been
done.”®® Thus, the ban was an alternative to a“legisative fix.” The same
writer pointed out that the legidl ative ban would likely “have been far more
specific, and, given the political climate at thetime, far morerestrictive.” %

In support of the theory that the Executive sought to maintain flexi-
bility, one need only look at EO 12,333 initsentirety. Paragraph 3.4 of EO
12,333 is devoted to defining various terms used throughout the order, but
“assassination” is not one of them.®® That an ambiguously broad term like
“assassination” would go undefined tends to support a conclusion that a
definition of assassination wasintentionally omitted. Moreover, President
Carter’s removal of the modifier “political” from the ban in 1978 might
also indicate the Executive's continuing desire to avoid a legislative ban.
As Judge Sofaer pointed out, the change from banning “political assassi-
nation” to banning “assassination” came at the same time that Congress
was attempting to enact a much broader and more restrictive ban on kill-
ing.%® Thus, a change, albeit minor and inconsequential for practical pur-
poses, may have served to appease Congress and, once again, weaken
congressional resolve to pass a legidlative ban.

D. Executive Motivation: Clarify U.S. Policy

The evidence strongly supports the conclusion that the executive
order was as much a political enactment as anything else. It was issued
amid public outcry over aleged CIA involvement in assassinations, and
motivated by political pressure and a desire to avoid a legislative (and
more restrictive) ban. However, there was undoubtedly some practical

91. Seesupra note 71; infra notes 99-101 and accompanying text.

92. Gelb, supra note 81.

93. Zengel, supra note 27, at 145.

9%. Id.

95. Exec. Order No. 12,333, para. 3.4, 3 C.FR. 200 (1982), reprintedin 50 U.S.C. §
401 (2000). The original Executive Order 11,905 did not define assassination either.

96. “During the years after President Ford adopted Executive Order 11,905, several
bills were introduced in Congress to convert the ban to alegidative one. . . . [This] might
explain the issuance in 1978 of a new executive order prohibiting any ‘assassination,” not
only ‘political’ assassination.” Sofaer, supra note 24, at 119 n.62.
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need for the ban aswell. The CIA had engaged in activities that were not
only illegal, but in violation of U.S. policy, even before the creation of the
executive order prohibiting assassination. In 1972, CIA Director Richard
Helmsissued an internal memo to all Deputy Directors banning na-
tion.®” Again, in 1973, CIA Director William Colby issued amemo to his
Deputy Directors prohibiting assassination.®® Based on these findings, the
Church Committee determined that there was a failure in the CIA com-
mand and control system.*®

The CIA's failure resulted from action officers failing to keep their
superiors informed, and from superiors failing to make clear that assassi-
nation was impermissible.1® The apparent confusion over the CIA’s
assassination policy stemmed from this breakdown in communication
between the leadership and the action officers. Since the “leadership”
would haveto include the President himself, it would be important to issue
some authoritative statement clarifying the U.S. position on assassination.
Thiswas Professor Schmitt’s conclusion when he stated, “ one likely moti-
vation for the executive orders was to remedy the confusion over the U.S.
assassination policy.” 10

97. CommiTTEE REPORT, SUpra note 68, at 282. The memo, stated:

It has recently again been alleged in the pressthat CIA engagesin assas-
sination. Asyou are well aware, thisis not the case, and Agency policy
has long been clear on thisissue. To underlineit, however, | direct that
no such activity or operation be undertaken, assisted or suggested by any
of our personnel . . . .

Id. (citing Memorandum from CIA Director Helms to Deputy Directors (Mar. 6, 1972)).
98. Id. The memo, stated, “CIA will not engage in assassination nor induce, assist
or suggest to others that assassination be employed.” 1d. (citing Memorandum from CIA
Director Colby to Deputy Directors (Aug. 29, 1973)).
99. Id. at 261. Seealso supra note 71 (quoting the language used by the Committee).
100. Schmitt, supra note 14, at 657.
101. Id. Schmitt remarked that

the communication process within the agency wasin disarray. Thosein
charge of the operations did not know what boundaries they were
required to work within, and their superiors made no effort to guide
them. Thus, while none of the operations reviewed was alone renegade,
in asense, the entire agency was.
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The weight of the preceding analysis would support the conclusion
that the enactment of the executive assassination ban was motivated by an
effort to pacify Congress and the public (thus avoiding a legidative ban),
and to clarify any existing confusion over the U.S. policy on assassination.
Because assassi nation was al ready unlawful under international law%? and
contrary to CIA policy,'® the assassination ban serves only to clarify and
reemphasize existing law. If the assassination ban in Executive Order
11,905 was never intended to change existing law, it would logically fol-
low that the scope of its restriction was never intended to be any greater
than existing law.

VI. Contemporary Misunderstanding of the Prohibition

The executive prohibition on assassination has endured for over a
quarter century, appearing to merge with thelaw of war on occasion,%* and
brandished by many as authority for arguing what the United States can or
cannot do. Every time the military appears to target a specific individual
during military operations, there are those who condemn the action and
cite EO 12,333 as support.1%> On the other side are those who defend the
action and attempt to explain the rationale and purpose behind the EO
12,333.106 A number of factors contribute to the misunderstanding of EO
12,333 and the extent of its application. The definition of assassination
and the interpretation of a state’s right to use self-defense seem to be the
two greatest contributors to this misunderstanding.

A. Failure to Understand the Definition of Assassination
Unfortunately, a proper legal definition' of assassination is rarely

applied when the subject is discussed. Many tend to define the word by
use of specific examples rather than by applying a definition of the word

102. See supra notes 46-61 and accompanying text.

103. See supra notes 97-98.

104. In redity, EO 12,333 does not affect the application of the law of war during
armed conflict. Seeinfra note 217 and accompanying text.

105. See, e.g., infranotes 125, 130, 151 and accompanying text.

106. See, e.g., infra notes 146, 150 and accompanying text.

107. A legal definition during wartime would include the two elements of treacher-
ouskilling and specific targeting, and alegal definition during peacetime would include the
three elements of murder, political purpose, and specific targeting. See supra notes 13-28
and accompanying text.
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to a specific situation. Because of America’shistory of presidential assas-
sinations, the definition more commonly used seems to be the intentional
killing of any public official.1® For the reasons previously described,
applying such a general definition will result in inaccurate conclusions.
Some argue that assassination cannot be comprehensively defined, but that
“most would probably recognize an assassination when they see one.” 109
It is precisely this erroneous view that causes much of the misunderstand-
ing over EO 12,333.

To violate the assassination ban found in EO 12,333, there must be a
politically motivated murder of a specific individual during peacetime, or
there must be a treacherous killing of a specific individua during armed
conflict. Inother words, outside of armed conflict, if thereisalawful basis
for the killing, it is not murder, and it cannot be assassination. And like-
wise, during armed conflict, if there exists alawful target and the target is
not treacherously killed, the law of war is not violated, and it cannot be
assassination.™? Under the law of war, one lawful basisfor killing that has
been long recognized is self-defense.

B. A State’s Right to Self-Defense

Article 2(4) of the U.N. Charter prohibits the threat or use of force. ™!
Just like domestic law, however, international law recognizes the right to
self-defense. Article 51 of the U.N. Charter statesin part, “Nothing inthe
present Charter shall impair the inherent right of individual or collective
self-defense if an armed attack occurs against a Member of the United
Nations .. .. .”12 Therefore, if the United States is acting in self-defense,
alegal basis to use force exists. 13 If the United States is subject to an
armed attack, or it subjects another state to armed attack, the situation
becomes armed conflict, and the United States will apply the law of war.114

108. See Chris A. Anderson, Assassination, Lawful Homicide, and the Butcher of
Baghdad, 13 HamLINE J. Pus. L. & PoL’y 291, 292 (1992).

109. Johnson, supra note 23, at 402.

110. See supra notes 40-43 and accompanying text. For an excellent discussion of
the different analyses of wartime assassination and peacetime assassination, see Schmitt,
supra note 14.

111. Seesupra notes 53-54 and accompanying text.

112. U.N. CHARTER art. 51.

113. Id.
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Unfortunately, scholars fail to agree on exactly what comprises self-
defense and armed attack.

One side of the debate maintains that there must actually be an attack
before the right to self-defense can be invoked.!'®> The other side argues
that striking first is critical in military operations and, therefore, anticipa-
tory self-defense allows the use of force before an armed attack actually
occurs.16 This debate has added more confusion, contributing further to
an improper interpretation of assassination and EO 12,333.

One writer argued that the President can improperly circumvent the
assassination ban of EO 12,333 by merely disguising an assassination
attempt “under the cloak of Article 51 self-defense.” 1’ The writer incor-
rectly viewed the 1986 Libya raid'!® as nothing more than an assassination
attempt of aforeign leader.'® AsParks stated, however, the United States
recognizes three types of self-defense: thefirst isresponse to actual force

114. Aspreviously mentioned, the U.S. policy isto apply the law of war in all mili-
tary operations. See DoD Dir. 5100.77, supra note 44. Legally, the law of war does not
apply in a peacetime situation, and during armed conflict what law of war applies depends
upon whether the conflict is international (referred to as Article 2 armed conflict from the
Geneva Convention General Articles) or internal (referred to as Article 3 armed conflict
from the General Articles). See Picter COMMENTARY, supra note 45, at 28, 37. Thedistinc-
tion between international armed conflict and internal armed conflict is beyond the scope
of thispaper. For purposes of discussion, bothinternational andinternal armed conflict will
be considered together.

115. See Schmitt, supra note 14, at 646.

116. Id.

117. Johnson, supra note 23, at 423.

118. Seeinfranotes 121-24 and accompanying text (discussing the 1986 Libyaraid).

119. Johnson, supra note 23, at 423. Johnson argues that EO 12,333 istoo easily cir-
cumvented and that a legislative ban prohibiting assassination is necessary. He calls for
“comprehensive congressiona legislation” precluding assassination “at all times, including
wartime.” 1d. at 433. A legidative ban prohibiting assassination, however, would not
change the available options (unlessit incorrectly defined assassination as “any intentional
killing of aleader”). His view, that EO 12,333 has either been violated or circumvented
and that legislation would prevent U.S. actions such as the Libya raid, is erroneous.
Johnson misunderstands assassination and current international law, and the legislation he
envisions would actually change U.S. law, making it more restrictive than current interna
tional law.
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or hostile acts; the second is preemptive self-defense against imminent
force; and the third is self-defense against a continuing threat.12°

Applying the previously discussed definitions of assassination and
the U.S. policy on self-defense to specific situations may explain why the
prohibition in EO 12,333 is misunderstood. The media, congressmen,
administration officials, and even scholars misapply the definition of
assassination and the right to self-defense, and consequently, they misun-
derstand the prohibition found in EO 12,333. Two foreign affairsincidents
illustrate this point, the 1986 Libyaraid and the 1991 Gulf War.

C. 1986 LibyaRaid

On 14 April 1986, the United States had strong evidence that Colonel
Muammar Qadhafi ordered the terrorist bombing of a nightclub in Ger-
many eleven days earlier.’?! Intelligence reports further indicated Libyan
involvement in other planned attacks on the United States around the
world, including in Europe and Asia.’?® One report indicated that Libya
was targeting up to thirty U.S. diplomatic facilities worldwide.'>®> Based
on thisinformation, President Reagan ordered U.S. F-111 and A-6 aircraft
to strike five selected targetsin Libya, including Qadhafi’s home and head-
quarters.’2* |mmediately, there was concern that targeting Qadhafi’s home
was aviolation of EO 12,333.1% The administration denied Qadhafi had
been specifically targeted, however, and justified the attack as anticipatory
self-defense.1?6 This initial denial suggests that the executive branch
either misunderstood the scope of EO 12,333, or was simply uncomfort-
ablewith what the public perception might be concerning an alleged assas-
sination. According to one investigative reporter, the primary goal of the

120. Parks, supra note 18, at 7.

121. Bob Woodward & Patrick E. Tyler, U.S. Targeted Qaddafi Compound After
Tracing Terror Message, WasH. Post, Apr.16, 1986, at A24.

122. 1d. The intelligence reports showed “an orchestrated, worldwide, centrally
directed campaign of terror directed through the Libyan diplomatic channels and missions
specifically targeting Americans.” Id.

123. Schmitt, supra note 14, at 668 (citing Joint News Conference by George
Schultz, Secretary of Sate, and Casper Weinberger, Secretary of Defense (Apr. 14, 1986),
in Der' 1 St. BuLL., June 1986, at 3).

124. |d. at 666 (citing U.S. Jets Bomb Libyan Targets, Facts on FiLE WorLD News
Dic., Apr. 18, 1986 (LEXIS, NEXIS Library, U.S. AffairsFile)).

125. Woodward, supra note 121.

126. 1d.
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attack, however, was Qadhafi’s “assassination,” and the pilots who flew
the mission were so briefed.12

In the wake of high public approval of the raid, several legislators
pushed for changing EO 12,333 to broaden the President’s authority.128
Senator Pressler stated, “I know it is repugnant to our thinking and repug-
nant in ademocracy to even talk of such things, but we may belivinginan
erain which, to protect the lives of American citizens, we might need to
consider changing that Executive Order.”1?° The Senator misunderstood
the scope of EO 12,333 and the legal basisfor the military strike on Libya.
Heisnot alone. Senator William Cohen, while arguing against removing
the assassination ban in 1989, stated, “Executive Order 12,333 would
appear to ban placing a poison pen in one of Col. Moammar Gadhafi’s
jump suits, but permit the release of a gravity bomb from several thousand
feet onto his desert compound.” 1%

Legal scholars have also interpreted the Libya raid as a violation of
EO 12,333.1%1 Severa years|ater, however, Judge Sofaer wrote: “[Colo-
nel Qadhafi] was and is personally responsible for Libya's policy of train-
ing, assisting, and utilizing terroristsin attacks on U.S. citizens, diplomats
(sic) troops, and facilities. His position as head of state provided him no
legal immunity from being attacked when present at a proper military tar-
get.” 132 Professor Schmitt interpreted Judge Sofaer’s “being attacked”
language asimplying that Sofaer considered Qadhafi alegitimate target.133

127. Seymour M. Hersh, Target Qaddafi, N.Y. Times, Feb. 22, 1987, § 6 (magazine),
a 17.

128. Schmitt, supra note 14, at 667.

129. 132 Cone. Rec. $4574 (1986), quoted in Schmitt, supra note 14, at 667 n.264.
In fact, both the House and Senate introduced billsin 1986 that would have given the Pres-
ident authority to use whatever measures he “ deems necessary” to fight terrorism. Thiswas
considered by at |east some Congressmen as authorization to assassinate | eaders personally
involvedinterrorism. SeeLindaGreenhouse, Bill Would Give Reagan A Free Hand on Ter-
ror, N.Y. Times, Apr. 18, 1986, at A9; Helen Dewar, GOP Lawmakers Propose Srengthen-
ing Reagan's Antiterror Hand, WasH. Posr, Apr. 18, 1986, at A24.

130. William S. Cohen, Noriega: Not Worth American Killing, WasH. Posr, Oct. 17,
1989, at A27. Senator Cohen’s " poison pen” examplewould have beenillegal, not because
it would have violated EO 12,333, but because it would have violated the law of war. See
Annex to Hague IV, supra note 40, art. 23(a) (prohibiting use of poison or poisoned weap-
ons).

131. See, e.g., Brandenburg, supra note 61, at 690, 692-93; Johnson, supra note 23,
at 423.

132. Sofaer, supra note 24, at 120.

133. Schmitt, supra note 14, at 668.
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Under the law of war, indeed he was. He was a terrorist supporter, and a
continuing threat to U.S. citizens.134

Under the U.S. interpretation of Article 51 of the U.N. Charter, the
United States has the right to use self-defense against a continuing
threat.13> Once the decision to respond with force against Libyawas made,
the law of war targeting analysis'®® applied, and since Qadhafi was a com-
batant by virtue of his position, he could be lawfully targeted.*3” Although
many felt EO 12,333 prevented the targeting of Qadhafi, aproper interpre-
tation of EO 12,333 within the greater body of existing law indicates such
atargeting is lawful aslong asit is not done treacherously. Thus, the leg-
islative change called for by some congressmen was unnecessary.

D. 1991 Gulf War

Possibly the most illustrative exampl e of misunderstanding the prohi-
bition on assassination is the Gulf War. On 2 August 1990, Iragi troops
invaded Kuwait.13 The United States immediately condemned the inva-
sion as blatant military aggression.’3® In December, the U.N. Security
Council passed U.N. Resolution 678, which authorized the use of force
against Iraq and set a deadline of 15 January 1991 for Irag to withdraw
from Kuwait.1%0 On 14 January 1991, Congress passed |egislation autho-

134. See supra note 122-23 and accompanying text.

135. See supra note 120 and accompanying text.

136. Seeinfra note 216 and accompanying text (defining the principles of the law of
war used in atargeting analysis).

137. Members of the armed forces of a party to the conflict are combatants. See
Geneva Convention Relative to the Treatment of Prisoners of War, art. 4 (12 Aug. 1949),
reprinted in DA Pam 27-1, supra note 34, at 68; and Geneva Convention for the Ameliora-
tion of the Condition of the Wounded and Sick in Armed Forces in the Fidld, art. 13 (12
August 1949), reprinted in DA Pam 27-1, supra note 34, at 28 (applying thelaw of war pro-
tection to combatants). See also DA Pawm. 27-1-1, supra note 36, art. 43, at 30. Military
objectives that may be attacked include combatants and “ places devoted to the support of
military operations or the accommodation of troops.” FM 27-10, supra note 34, para. 40;
DA Pam. 27-1-1, supra note 36, art. 48, at 34.

138. Michael R. Gordon, Iraq Army Invades Capital of Kuwait in Fierce Fighting,
N.Y. TimEs, Aug. 2, 1990, at A1l.

139. Id.

140. S.C. Res. 678, U.N. SCOR, 45th Sess., 2963rd mtg., U.N. Doc. SIRES/678
(1990), cited in Johnson, supra note 23, at 430. This use of force was authorized under
Article 42 of the U.N. Charter, which allows the Security Council to “take such action by
air, sea, or land forces [of Members of the United Nations] as may be necessary to maintain
or restore international peace and security.” U.N. CHARTER, art. 42.
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rizing President Bush to use military force, ! and on 16 January 1991, the
United States commenced armed conflict with Irag.14?

Soon after the Iragi invasion, the debate over whether Saddam Hus-
sein could be legally “assassinated” hit the newspapers.’*3 In one article,
Professor Turner!# accurately distinguished between “killing” and “mur-
der.”1%5 He argued that a state must meet two requirements to use force in
self-defense: the force must be necessary (peaceful attemptsto resolve the
issue have been exhausted), and force must be proportional (use only the
level of coercion necessary to achieve the permitted objectives).1#® He
then applied the theory of “justifiable tyrannicide” and correctly suggested
that killing Hussein would be morally and legally permitted.’*” Not every-
one understood his perspective.

On 4 February 1991, on a Nightline television episode, Ted Koppel
interviewed Judge Sofaer and Professor Abraham Chayes.1*® He asked
both if it would be legal to target Hussein.1*® Judge Sofager replied that it
may not be politically wise, but it would be legal (the executive order not-
withstanding).1®° Professor Chayes disagreed, however, stating, “1f Sad-

141. Authorization for Use of Military Force Against Irag, Pub. L. 102-01, 105 Stat.
3(1991), cited in Johnson, supra note 23, at 431.

142. Johnson, supranote 23, at 431. It should be noted that military force would also
be authorized in collective self-defense under Article 51 of the U.N. Charter; however, in
an attempt to distinguish this situation from the 1986 Libya raid, it will be analyzed from
an Article 42 of the U.N. Charter, use of force perspective. See supra note 140 and accom-
panying text.

143. See, e.g., Robert F. Turner, Killing Saddam: Would It Be a Crime?, WasH. Posr,
Oct. 7, 1990, at D1; Daniel Schorr, Hypocrisy About Assassination, Was+. Posr, Feb. 3,
1991, at CO7; Eric L. Chase, Should We Kill Saddam, Newsweek, Feb. 18, 1991, at 16; Tom
Kenworthy, From Capitol Hill, A Potshot At Saddam, WasH. Posr, Feb. 27, 1991, at A23.

144. Professor Robert Turner isassociate director of the Center for National Security
Law at the University of Virginia School of Law.

145. Turner, supra note 143.

146. 1d. at D2.

147. 1d. See also Johnson, supra note 23, at 401 (explaining justifiable tyrannicide
by using Abraham Lincoln’s conclusion that killing a leader is “morally justified when a
peopl e has suffered under atyrant for an extended period of time and has exhausted all legal
and peaceful means of ouster”). See generally Forp, supra note 9 (providing an in-depth
discussion of tyrannicide).

148. Professor Chayes of Harvard Law School served as the Lega Advisor at the
U.S. Department of State during the Kennedy Administration. Schmitt, supra note 14, at
674.

149. Schmitt, supra note 14, at 674 (citing Nightline: Why Not Assassinate Saddam
Hussein? (ABC television broadcast, Feb. 4, 1991)).

150. Id. (same).
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dam was out leading his troops and he got killed in the midst of an
engagement, well that’sonething. But if heisdeliberately and selectively
targeted, | think that’s another . . . .”151 AsProfessor Schmitt pointed out,

[Professor Chayes'] comments simply misstate the law. . . .
[L]awful targeting in wartime has never required that the indi-
vidual actually be engaged in combat. Rather, it depends on
combatant status. The general directing operations miles from
battle is as valid a target as the commander leading his troops
into combat. The same applies to Saddam Hussein. Once he
became a combatant, the law of war clearly permitted targeting
him.152

Members of Congress were also concerned about the assassination
ban. On 17 January 1991, Representative M cEwen introduced aresolution
supporting the suspension of EO 12,333 for Iragi |eaders only, to make it
legal to nate Hussein.'>® The resolution failed to move, so the Con-
gressman introduced the resolution again on 26 February 1991, saying “I
don’t want some American pilot pulling two G’s over Baghdad to be
hauled up before some congressional inquisition a few years from now
because he got Saddam Hussein.”*>* House Speaker Foley responded by
pointing out: “[T]hat is an executive order. It isnot a statute. The presi-
dent can [changeit] with astroke of apen . .. .”1% Unfortunately, neither
Congressman correctly understood the assassination ban.

Applying the law of war, Hussein was a lawful combatant and was,
therefore, alawful target.!® As Lieutenant Colonel Kelly correctly wrote
years ago, “A man in uniform, whether that of a general or aprivate, isa
proper target.” 15 The only issue would be how Hussein waskilled. Only
if it were accomplished through means of treachery would it be unlawful.

151. Id. (same).

152. Id.

153. Kenworthy, supra note 143.

154. 1d. The Representative argued that EO 12,333 “prevents us from targeting the
sources of attack upon the American forces,” and “those military planners, those secretaries
of defense, those commanders-in-chief, that pilot who is flying into Baghdad, should not
have to be faced with the possihility of having violated an executive order. This should be
removed.” 137 Cone. Rec. H536 (daily ed. Jan. 17, 1991) (statement of Rep. McEwen).

155. Kenworthy, supra note 143.

156. Seesupra note 137.

157. Kdly, supra note 12, at 103.
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Using aircraft to strike a military target deliberately and selectively, to
include Hussein, would not be an assassination.

The greatest contributor to America’s misunderstanding of the assas-
sination ban, however, is arguably the media. Reporters and journalists
present the assassination ban in alight that suggests EO 12,333 alone pre-
ventsthe United States from engaging in assassination, and that, but for the
order, assassination would be permitted.

E. Misunderstanding in the Media

Reporter Daniel Schorr suggested in 1991 that the United States do
away with EO 12,333 “to spare us from presidential doubletalk about
designs on the lives of foreign foes.” %8 He referred to a November 1989,
Department of Justice (DOJ) clarification on the assassination ban as “a
new ‘interpretation’ of the assassination ban.”1>° In reality, the clarifica-
tion sSimply restated the prohibition asit was intended years earlier; that is,
the U.S. government can assist with coup plotters in foreign countries as
long as the death of a political leader is not their primary objective.160
Even the headlinesto the newspaper articleincorrectly stated the substance
of the DOJ opinion.161 The article maintained that a request for clarifica-
tion on the ban came after the botched Giroldi Coup62in Panamain 1989,
and the opinion was based on ten attorneys searching “through 160 boxes
of documents from the Ford, Carter and Reagan administrations to deter-
mine whether the executive order was meant to exclude U.S. involvement
in coups where violence and accidental death were possible.”163 The DOJ

158. Schorr, supra note 143.

159. Id.

160. David B. Ottaway & Don Oberdorfer, Administration Alters Assassination
Ban, WasH. Posr, Nov. 4, 1989, at A1. The Department of Justice opinion was, in fact, con-
sistent with the Church Committee remarks fourteen years earlier that stated the possibility
of assassination of aforeign leader isbut oneissueto consider in determining whether U.S.
involvement would be proper. See CommiTTEE REPORT, SUpra note 68, at 258.

161. The headlines read, “Administration Alters Assassination Ban” on one page
and “CIA Director Says Administration Has Revised Assassination Ban” on another. Ott-
away & Oberdorfer, supra note 160, at Al, A4.

162. Seeinfra notes 185-87 and accompanying text.

163. Ottaway & Oberdorfer, supra note 160, at A4.
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opinion did not “loosen” therules; rather, it wasa“ clarification of the 1976
Executive Order.” 164

The Army had attempted to provide its own clarification of the assas-
sination ban beforethe Giroldi Coup failure.1%> Asthe Chief of theArmy’s
Law of War Branch, Office of The Judge Advocate General, W. Hays
Parks had prepared the memorandum mentioned earlier in this article
regarding EO 12,333.16 About this memo Professor Schmitt commented
that “[b]efore publication, the press|earned of the memo and characterized
it as an attempt to narrow Executive Order 12,333 to the point of rendering
it meaningless. Some members of the press even claimed that the memo
permitted assassination.” 167 Clearly, it does not; the memorandum places
the assassination ban in proper context within the larger application of
national and international law.1%® Indeed, the memorandum provides
examples, as far back as 1804, where the law was applied consistent with
modern application.16?

The furor of media misunderstanding occurred again during the
weeks following the terrorist attacks on the World Trade Center and the
Pentagon. Three days after the attacks, CNN reporter Wolf Blitzer asked
former Secretary of State Lawrence Eagleburger if it wastimeto repeal the
assassination ban.1”® Two days |ater, CNN’s Aaron Brown directed asim-
ilar question to Senator Bob Graham of the Senate I ntelligence Committee,
questioning whether the executive order “put handcuffs on the Presi-
dent.”"1 Senator Graham responded that if he had to choose between
assassinating bin Laden and the rubble of the World Trade Center and Pen-
tagon, he would “ have to opt for the assassination.” 172

Newspapers were also astir with reports of the significance of the
assassination ban. The Washington Post printed an article entitled Assas-
sination Ban May Be Lifted for CIA.1”3 The article reported Secretary of

164. 1d.

165. Schmitt, supra note 14, at 671.

166. See Parks, supra note 18.

167. Id. (citing Department of Defense Press Briefing, Fep. News Servicg, Apr. 11,
1989 (briefing by Dan Howard), available at LEXIS, Nexis Library, U.S. Affairs File).

168. See Parks, supra note 18.

169. Id. at 7.

170. CNN Live (CNN television broadcast, Sept. 14, 2001).

171. CNN Live, America’s New War (CNN television broadcast, Sept. 16, 2001).

172. 1d.

173. Walter Pincus & Dan Eggen, New Powers Sought for Surveillance, Assassina-
tion Ban May Be Lifted for CIA, WasH. Post, Sept. 17, 2001, at A1
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State Powell as saying that the administration was reviewing the executive
order.1’* Unfortunately, it was assumed that Secretary Powell viewed the
executive order as an obstacle to going after bin Laden. The reporters
wrote, “administration officials said yesterday that they are considering
lifting a 25-year-old ban on U.S. involvement in foreign assassinations,”
and that “administration officialsand some lawmakers said the ban isunre-
alistic in an age of terrorism.”17 Initial indications, however, are that the
Bush Administration properly understands that the assassination ban does
not prohibit targeting bin Laden. Asreported in USA Today, White House
spokesman Ari Fleischer stated that the assassination ban “would not
shield bin Laden,” and that following review of the executive order, it was
determined that the order would “not limit the United States' ahility to act
in its self-defense.” 176

The confusion and misunderstanding of EO 12,333 exists among
scholars, journalists, and politicians alike. As Professor Schmitt stated
with regard to ABC's Nightline episode in 1991, “[t]hat such an eminent
legal scholar as Professor Chayes so misunderstands the law on assassina-
tion is strong evidence that the issue requires much clarification.”’”
Indeed it does. One proposal might be to provide the necessary clarifica
tion and to educate those who misunderstand the assassination ban. A bet-
ter proposal, however, isto simply get rid of the ban; if the ban does not
exist, the confusion over the ban will ceaseto exist. While confusion may
continue concerning assassination law generally, the debate will at least be
shifted to the proper sources of law.

174. Id. a A6.

175. 1d.

176. Laurence McQuillan, White House: Bin Laden Fair Game Despite Order, USA
Topay, Sept. 18, 2001, at 4. Vice President Cheney echoed the Bush Administration’s
understanding that the assassination ban does not prohibit going after bin Laden. Cheney
stated that he did not believe any U.S. or international law would prevent American agents
from killing bin Laden. Dan Balz, President Says Bin Laden Is Wanted ‘Dead or Alive,
WasH. Posr, Sept. 18, 2001, at A16 (citing Meet the Press (NBC television broadcast, Sept.
16, 2001) (statement of Dick Cheney)).

177. Schmitt, supra note 14, at 675.
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VII. Repeal of EO 12,333 Assassination Ban Isin the Best Interest of the
United States

A. The Ban Is Redundant and Has Outlived Its Original Purpose

The enactment of EO 11,905 (and ultimately EO 12,333) added noth-
ing substantive to the law prohibiting assassination. As previously dis-
cussed, it merely served as a policy statement for current issues. The
essence of the prohibition already exists in law. Even at the time EO
11,905 was issued, the law of war and other customary international law
prohibited assassination.1’® The CIA, the agency over which the entire
controversy centered, had already established internal policy prohibiting
assassination.}’® The actions taken by the CIA agents in the 1960s were
aready illegal and against policy. Had EO 12,333 existed at that time,
those actions would not have been moreillegal.

Today, international customary and treaty law, including the law of
war, prohibits assassination during peacetime and wartime. The U.S. fed-
eral courts acknowledge the international law prohibiting assassination as
well.1 Moreover, many federal statutes prohibit assassination and mur-
der,*®! and U.S. policy on assassination is clear, with or without EO
12,333.18

Scholars and experts agree, the original purpose in passing the assas-
sination ban was to assure a cynical public and a concerned Congress that
U.S. agencies would not repeat the unilateral actions undertaken by the
CIA in the 1960s.283 Since the Church Committee investigation in 1975,
Congress has goneto great lengthsto assert agreater rolein foreign affairs
and intelligence activities.1® The changes over the past twenty-four years

178. “Assassination is unlawful killing, and would be prohibited by international
law even if there were no executive order proscribing it.” Parks, supra note 18, at 4.

179. See supra notes 97-98 and accompanying text.

180. See, e.g., Liuv. Republic of China, 892 F.2d 1419 (9th Cir. 1989) (citing both
the New York Convention and the Organization of American States Convention on Terror-
ismtreatiesin finding an international consensus condemning murder); Letelier v. Republic
of Chile, 488 F. Supp. 665 (D.D.C. 1980) (finding that assassination is action “ clearly con-
trary to the precepts of humanity as recognized in both national and international law”).

181. Seg, eg., 18 U.S.C.S. § 351 (LEXIS 2002) (assassination of congressional,
executive, and judicial branch members); id. § 1114 (protection of officers and employees
of the U.S)); id. 8 1116 (killing foreign officials, guests, or internationally protected per-
sons); id. § 1751 (Presidential and Presidential staff assassination); id. § 2349aa (assassina-
tion as aterrorist act).

182. See supra note 72 and accompanying text.
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haveradically changed the political climate. Since the promulgation of the
origina executive order prohibiting assassination, Congress is now more
involved with foreign affairs and, if it chooses, intelligence activities.
Indeed, many in Congress recognize the fundamental changes in both the
international and national political climates, evident by their past desires
to legidate exceptions to the ban, however unnecessary those exceptions
might have been. Today, unlike earlier years, the legislature understands
and appreciatesthe need for flexibility. Today, unlike earlier years, the leg-
islature would be unlikely to push for alegislative ban if the executive ban
was repeal ed.

National and international law properly reflect aban on assassination.
A valid purpose for restating the ban in EO 12,333 no longer exists. But

183. “[T]heinitia ban on assassination was adopted in response to all egations con-
cerning planned killings of heads of state and other important government officials.”
Sofaer, supra note 24, at 119. “The purpose of Executive Order 12333 and its predecessors
was to preclude unilateral actions by individual agents or agencies against selected foreign
public officials and to establish beyond any doubt that the United States does not condone
assassination as an instrument of national policy.” Parks, supra note 18, at 8. “Executive
Order 12333 [was] designed to assure Congress and the public that unpopular and ill-con-
ceived policies undertaken in the 1960's and early 1970's will not be repeated.” Zengel,
supra note 27, a 154.

184. A seriesof congressional actions over the past twenty-four years demonstrates
thiseffort. In May 1976, following the Church Committee'sfinal report, the Senate created
the Select Committee on Intelligence as apermanent intelligence oversight committee. The
House followed suit in July 1977 by creating the Permanent Select Committee on Intelli-
gence. See SNIDER, supra note 62, pt. 1, at 8. In 1980, Congress enacted the Congressional
Oversight Act, which required agency reporting of all intelligence activities to these Com-
mittees. Congressional Oversight Act, 50 U.S.C. § 413 (1980). In 1991, the Act was
replaced with the current statutory requirements for intelligence activity accountability. 50
U.S.C. 8413 (1991). In 1992, Congress passed the Intelligence Organization Act of 1992,
which provided adefinition for “intelligence community” that included, among other agen-
cies, the Defense Intelligence Agency, the intelligence elements of the military service
departments, and “other offices within the Department of Defense.” Intelligence Organi-
zation Act of 1992, 50 U.S.C. § 401a(1992). Also, the 1992 |egidlative changes required
the Director of Central Intelligence to provide intelligence to Congress and the Commit-
tees, the first time such arequirement had been expressly stated in law. Sniper, supra note
62, pt. 1, a 12. Today intelligence information is available to all Members of Congress,
although classified intelligence reports are generally provided only to the committees with
responsibility in national security. Id. pt. 3, at 1. Additionally, the Mgjority and Minority
L eaders of the Senate and the Speaker and Minority Leader of the House have accessto all
intelligence held by the intelligence committees. 1d.
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aside from its usel essness, there is more importantly areal danger in keep-
ing EO 12,333: theartificial limitsit creates.

B. Misunderstanding EO 12,333 Creates Artificial Limits

Removing the assassination ban in EO 12,333 would not change U.S.
law or policy; however, it might prevent the creation of artificial limitson
U.S. ability to respond to situations of national interest. The 1989 coup
attempt in Panama provides one example of such artificia limits.1® The
Bush Administration wanted to see Panama's military dictator, Manuel
Noriega, ousted from power.18 But once the coup, led by Panamanian
officer Magor Moises Giroldi Vega, began to falter, the U.S. Government,
rather than assi sting the coup to succeed, did nothing.'®” Thisinaction was
based on an earlier interpretation from the Senate Intelligence Committee
in 1988 that the CIA had an obligation to prevent an assassination planned
by foreigners working with the United States.’88 This interpretation was
based on concern that akilling under such circumstanceswould violate EO
12,333. Asaresult, the coup failed, and Noriega remained in power.

Thisclearly was not the original intent of EO 12,333. Asstated inthe
1989 DOJ opinion, the executive order did not prevent U.S. assistance to
coup plotters in foreign countries, provided the coup’'s primary objective
was not the death of a political leader.®® Because of the erroneous inter-
pretation, however, Noriega continued his drug trafficking, election rig-

185. Schmitt, supra note 14, at 669.

186. I1d.

187. 1d.

188. Id. The SenateIntelligence Committeereviewed an earlier coup plan submitted
by the Reagan Administration and disapproved the plan. Some Senators felt the plan was
insufficient while others viewed it as a “thinly disguised assassination plot.” Stephen
Engelberg, Panamanian’s Tale: ‘87 Plan for a Coup, N.Y. TimEes, Oct. 29, 1989, § 1, at 18.
One of the coup planners, aformer Panamanian Army colonel, was informed by American
“contacts’ that EO 12,333 would actually require them (the Americans) to notify Noriega
if they became aware of an assassination plot against him. 1d.

189. Seesupra notes 159-64 and accompanying text. Apparently, the coup plan that
was disapproved by the Senate Intelligence Committee did not make Noriega's death the
primary objective; it was disapproved due to an overly broad interpretation of EO 12,333.
A former Panamanian Army Colonel stated: “There was no assassination plot. What we
wanted to do was enter Panamawith aforce and stage acoup. We would have seized him,
arrested him, maybe burned him. We didn’'t know what would happen.” Engelberg, supra
note 188. The colonel was told that “the Senate Intelligence Committee saw his plans for
a coup as dangeroudly close to violating the executive order that bars American involve-
ment in assassinations.” 1d.
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ging, and assault and intimidation tactics,'® and he remained in power
until Operation Just Cause in December 1989.1°1 American troops were
ordered into Panama on 20 December 1989, and at acost of at least twenty-
three American lives, accomplished what the Panamanians failed to do
earlier—end Noriega's tyranny.1%2

The Panama experience is a perfect example of the potential cost of
keeping EO 12,333. It has contributed to bad policy decisions, and unfor-
tunately, to the loss of American lives. Professor Schmitt asserted that
“setting forth a prohibition without clearly delineating what it means is
arguably more damaging than having no order at all.”'% Repealing the
prohibition would facilitate legitimate considerations of foreign assistance
and legal use of force by removing the potential for misunderstanding and
confusion.1®*

C. Contemporary Threats Require Maximum Flexibility

This is a time when national security threats to the United States
demand more flexible U.S. responses, not more restrictive domestic law
and policy.’®® Tyrants, terrorists, and terrorist supporters threaten every
American.’% The horrific events of 11 September 2001 make that pain-
fully clear. The U.S. responses must include the entire range of options

190. DonnaMiles, Operation Just Cause, SoLbiers, Feb. 1990, at 20.

191. Id.

192. Id.

193. Schmitt, supra note 14, at 679.

194. The author does not believe the solution lies in defining the word “ assassina-
tion” within the Executive Order. One scholar has argued for arevision of EO 12,333 that
would add a subparagraph to paragraph 3.4 (definitions) defining assassination. See Tho-
mas C. Wingfield, Taking Aim at Regime Elites: Assassination, Tyrannicide, and the
Clancy Doctrine, 22 Mp. J. INT'L L. & TraDE 287, 317, app. (1998). The proposed para
graphreads: “Assassination means the treacheroustargeting of an individual for apolitical
purpose. The otherwise legal targeting of lawful combatants in armed conflict, including
all members of an enemy nation’s or organization’s operational chain of command, is not
assassination and is not forbidden by this Order.” Id. Such a proposa would be an
improvement over the status quo. While the proposed change correctly states existing law,
however, this recommended solution simply replaces one controversial term (assassina-
tion) with two more (treacherous and political). Eliminating the paragraph on assassination
altogether and referring directly to the appropriate sources of international law seemsto be
amore pragmatic approach.
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permitted a state by international law.'®” Reviewing two examples, one of
atyrant and one of aterrorist and terrorist supporter, emphasizesthis point.

Iraq’s Saddam Hussein exemplifies atyrant.1%® When the U.N. autho-
rized the use of military force in response to Hussein's decision to invade
and destroy Kuwait,® killing Hussein became alegal option.’® As one
commentator reasoned, “When diplomacy fails . . . the choice will be
between killing tens of thousands of conscripted soldiersin the aggressive
state’s army, or taking only one life—that of the tyrant responsible for the
choice to wage aggressivewar.” 2°1 One should not confuse tyrannicide,2%2
which may be alegal option in some cases, with assassination, which is
never alegal option.?®3 Critics arguethat killing aforeign leader will only
strengthen the enemy morale and resolve.?®* In some situations, that may
be the case. That isa policy decision, however, to be made by U.S. lead-

195. Some argue for more restrictive interpretations of nation through legis-
lation. See supra note 119. Yet, as Professor Turner cautioned in 1990:

[Before Congress codifies] a vague prohibition against “assassination”
into permanent American Law . . . they ought to carefully consider
whether the absolute protection of Saddam Hussein, Adolf Hitler, or
other international criminals in the years ahead is really worth the lives
of the thousands of their constituents who might be placed at risk in a
more conventional responseto aggression, if Congresswereto leave that
astheonly “lega” adternative.

Turner, supra note 143, at D2.

196. This threat was recognized even before 11 September 2001. See THE WHITE
Housg, A NATIONAL SECURITY STRATEGY FOR A NEW CENTURY (1999) [hereinafter THE WHITE
House]. See generally SecuriNg THE HOMELAND STRENGTHENING THE NATION (2001).

197. The Clinton Administration recognized this need, as reflected in its Nationa
Security Strategy, wherein it stated, “We will do what we must to defend [our] interests,
including, when necessary and appropriate, using our military might unilaterally and
decisively.” THe WHiTE Housg, supra note 196, at 1.

198. As Irag's political and military leader, he was singularly responsible for the
invasion of Kuwait. During the war, a defecting Iragi officer stated, “If you kill Saddam,
all thiswould stop.” Anderson, supra note 108, at 306-07.

199. See supra notes 138-41 and accompanying text.

200. Seeinfra notes 218-22 and accompanying text.

201. Wingfield, supra note 194, at 294.

202. Seesupranote 147.

203. For example, tyrannicide would be alegal option in the case where atyrant pre-
sents himself as alawful target. Killing alawful target cannot be an assassination unless
done treacherously. See supra notes 40-43, 110 and accompanying text.

204. See, e.g., Michael P. Scharf, Clear and Present Danger: Enforcing the Interna-
tional Ban on Biological and Chemical Weapons Through Sanctions, Use of Force, and
Criminalization, 20 MicH. J. INT'L L. 477, 499 (1999).
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ership under the specific circumstances of each situation, not a legal con-
clusion that automatically eliminates the option.

Similarly, the United States must not limit its ability to respond to ter-
rorists and terrorist supporters; applying a narrow view of policies creates
that potential. The current international search for Osama bin Laden and
the War on Terrorism demand maximum flexibility. AsJudge Sofaer con-
cluded, “We must never permit terroriststo assumethey are safe.” 2% Even
beforetheterrorist attacks on the World Trade Center and the Pentagon, the
United States had recognized an increasing need to “protect the lives and
personal safety of Americans, both at home and abroad.” 26

United States policy reserves the right to use military force in self-
defense.?®” On 14 September 2001, the Senate and the House recogni zed
thisright and overwhelmingly passed ajoint resolution authorizing the use
of military force against those responsible for the September 11
attacks.?%® Hunting down and killing bin Laden or other members of the
al Qaeda network would be in self-defense of future attacks, and not
assassination. As Sofaer warned, however, the assassination ban is prone
to overbroad application because “Americans have a distaste for . . . the
intentional killing of specific individuals.”?®® Americans, now forced to
choose between their distaste of killing terrorists and their own personal
safety, need to understand the difference between self-defense and assassi-

205. Sofaer, supra note 24, at 113.

206. THe WHITE Housg, supra note 196, at 1.

207. The United States exercised the option to use force in its 20 August 1998 mis-
sile strike of Osama bin Laden’s terrorist base in Afghanistan. See infra note 223 and
accompanying text. TheU.S. policy wasreflected in the Clinton Administration’s National
Security Strategy:

Aslong as terrorists continue to target American citizens, we reserve the
right to act in self-defense by striking at their bases and those who spon-
sor, assist or actively support them.

THE WHITE Housg, supra note 196, at 14.

The Bush Administration continued thistheme. “Thefirst and best way to
secure America’s homeland is to attack the enemy where he hides and plans, and
we aredoing just that.” President George W. Bush, Radio Address (June 8,
2002).

208. H.J. Res. 64, 107th Cong. (2001).
209. Sofaer, supra note 24, at 117.
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nation. Repealing misunderstood and unnecessary executive orders like
the assassination ban would be a helpful beginning toward that end.

One critic argued that assassination creates the risk of retaliation, and
that Americans would be adopting the tactics of barbarians and terror-
ists.?10 That may be true if the United States were in fact resorting to
“assassination,” but targeting a terrorist who has demonstrated the desire,
the ability, and the intent to kill innocent civilians is not assassination. It
can be no more barbaric to act in self-defense than it is barbaric to engage
in war. The current administration understands its legal options as
reflected by the airstrikes in Afghanistan following the 11 September
attacks and the broader War on Terrorism.?* But the next administration
may not. And the next use of military force against terrorist supporters
may not have the same public support as the current use of force against
the Taliban and a Qaeda.?'? It isimperative that the United States retain
all legal options available, regardless of the popularity of exercising those
options. Repealing the assassination ban would force the focus to shift
from an executive order to national and international law, whereit belongs.

IX. Military Application

Until the assassination ban of EO 12,333 is repealed, the military
practitioner will continue to face questions regarding the executive order
and its application to military operations. As previously discussed, there
are two applicable definitions of assassination, awartime definition and a
peacetime definition.?’®> There are also two independent applications of
international law that address a state's permissible conduct. The first, jus
ad bellum, addresses a state’ s right to resort to force, while the second, jus
in bello, addresses a state’s conduct during war (that is, the law of war).?4

The military practitioner should focus on this second area, the law of
war. Likewise, the military practitioner will work with the wartime defi-

210. See Johnson, supra note 23, at 434.

211. See Dan Balz, U.S, Britain Launch Airstrikes At Taliban Stes in Afghanistan,
WasH. Posr, Oct. 8, 2001, at Al.

212. The Taliban militia ruling most of Afghanistan was targeted because it sup-
ported bin Laden’sterrorist organization. The Taliban refused to turn bin Laden over to the
United States after the September 11 terrorist attacks. Secretary of Defense Donald H.
Rumsfeld stated, “[The] objectiveisto defeat those who use terrorism and those who house
or support [terrorists].” 1d. at A6.

213. See supra notes 14-28 and accompanying text.
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nition of assassination. Any operation involving the military will require,
as amatter of policy, application of the law of war.?!> Thelaw of war pro-
hibits treacherous killing, and it requires application of the principles of
military necessity, proportionality, humanity, and distinction in determin-
ing whether someone is a proper military objective.?1® Since any planned
killing by the military will have to first consider this law of war analysis,
aviolation of the assassination ban cannot occur so long asthekilling com-
plieswith the law of war. In other words, it isnever an assassination if an
individual isalawful target and not treacheroudly killed. Therefore, when
amilitary legal advisor is faced with the question of whether it islegal to
kill a specific individual, the analysis should be made entirely from a law
of war perspective.

In a pragmatic sense, EO 12,333 does not apply to the military.?t’
Consider two examples, one during armed conflict, and one during peace-
time, which illustrate this point. During the Gulf War, Saddam Hussein
was the military leader of the Iragi forces, and his position made him a
combatant.?1® “[E]nemy combatants are legitimate targets at all times,
regardless of their duties or activities at the time of their attack.”?1® There-

214. See DocumenTs oN THE Laws oF WaR 1 (Adam Roberts & Richard Guelff eds.,
3rd ed. 2000) (discussing jus ad bellum and jusin bello). While there may be overlap
between jus ad bellum and jusin bello, the military practitioner’s focusisjusin bello, the
law that governs the actual conduct of war. Jusin bello appliesin al situations of armed
conflict whether or not thereis aformally declared war. Id. at 2.

215. See DoD Dir. 5100.77, supra note 44 and accompanying text.

216. Seesupranote 37 (discussing the principle of military necessity). The principle
of humanity (or unnecessary suffering) generally forbids causing unnecessary destruction
of property or using weapons intended to cause unnecessary suffering; the principle of pro-
portionality requires that the anticipated loss of life and property damage resulting from a
military attack not be excessive when compared to the concrete and direct military advan-
tage expected to be gained; the principle of distinction (or discrimination) is the require-
ment that combatants be distinguished from non-combatants, and military objectives be
distinguished from protected property or places, so that military operations are directed
only against combatants and military objectives. See JA-422, supra note 44, at 5-4, 5-5.
See also A.PV. RoceRs, LAw oN THE BATTLEFIELD 1-26 (1996) (providing a more in-depth
discussion of the law of war principles).

217. Numerous writers make the argument that EO 12,333 effectively has no appli-
cability during war. See, e.g., Schmitt, supra note 14; Wingfield, supra note 194. Interest-
ingly, the language of the statute proposed by the Church Committee in 1975 specifically
excluded circumstances where the U.S. was involved in armed conflict. See supra note 78.
Schmitt construes this exclusion by the Committee both as “an acknowledgment that the
targeting of certain officials would not constitute assassination under the law of armed con-
flict, and as a desire to avoid unreasonably limiting valid military operations.” Schmitt,
supra note 14, at 660.

218. Seesupranote 137.
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fore, during the war, killing Hussein, whether with a Tomahawk cruise
missile or asingle sniper’s bullet, would only have been an assassination
if it were accomplished by means of treachery.??® As previously noted,
treachery is abreach of confidence or a perfidious act, that is, an attack on
an individual who justifiably believes he has nothing to fear from the
attacker.?? Attacks on combatants not engaged in the battle at the time of
the attack are not considered treacherous.???> As this example demon-
strates, the entire legal analysis that would permit targeting Hussein is
accomplished by application of the law of war; EO 12,333 never entersthe
analysis.

The 1998 cruise missile strike against Osama bin Laden’s terrorist
base camp in Afghanistan provides a peacetime example.??? The decision
to use military force in self-defense was made at the Executive's level .22
Once the decision to use force had been made and the military became
involved, the jus ad bellum was no longer an issue for the military lega
advisor. It had become a situation where the law of war applied, and thus
alaw of war targeting analysis was used. The base camp was the opera-
tions and training center for aterrorist group.??® Provided the base camp

219. Parks, supra note 18, at 5.

220. Asfar asthe means used to effectuate the killing, the law of war only requires
that it be a lawful weapon. Parks stated that “the prohibition on assassination [does not]
limit means that otherwise would be lawful; no distinction is made between an attack
accomplished by aircraft, missile, naval gunfire, artillery, mortar, infantry assault, ambush,
land mine or boobytrap, a single shot by a sniper, a commando attack, or other, similar
means.” 1d.

221. Seesupra notes 20, 32, 36 and accompanying text.

222. Field Manual 27-10 providesthat, although Article 23(b) of Hague IV has been
construed as prohibiting assassination, it does not “ preclude attacks on individual soldiers
or officers of the enemy whether in the zone of hostilities, occupied territory, or el sewhere.”
FM 27-10, supra note 34, para. 31.

223. The Clinton Administration explained the strike as follows:

On August 20, 1998, acting on convincing information from avariety of
reliable sources that the network of radical groups affiliated with Osama
bin Laden had planned, financed and carried out the bombings of our
embassies in Nairobi and Dar es Salaam, and planned future attacks
against Americans, the U.S. Armed Forces carried out strikes on one of
the most active terrorist basesin theworld. Located in Afghanistan, . . .
the strikes were a necessary and proportionate response to the imminent
threat of further terrorist attacks against U.S. personnel and facilities,
and demonstrated that no country can be a safe haven for terrorists.

THE WHITE Housk, supra note 196, at 14-15.
224, |d.
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qualified as alawful military target, and treachery was not employed, any
death caused by the strike could not be an assassination.??® This s true
even if the United States had knowledge that bin Laden was present at the
time of the strike.??’

The reality of these situations to the military legal advisor is simple.
Executive Order 12,333 prohibits assassination, but so doesthe law of war.
If amilitary operation complies with the law of war, there is no need to be
concerned with EO 12,333 and the plethora of contentious issues that
accompany it.228

X. Conclusion

Repealing the assassination ban found in EO 12,333 would clarify an
often-misunderstood issue. Repealing the ban would not make na-
tion legd; rather, it would eliminate the current confusion and misunder-
standing EO 12,333 creates, and ensure that the United States has
maximum flexibility in responding to contemporary foreign affairsissues.

Executive Order 12,333 prohibits assassination, yet failsto provide a
definition of that term. At least on one occasion, it has prevented the
United States from following legal policy that could have saved American
lives. Why should U.S. executive agencies continueto struggle with estab-
lishing the boundaries of this controversial prohibition? A father tells his
child not to touch, but without parameters—a clarification of the father’s

225. 1d.

226. Professor Turner analogizeskilling bin Ladentokilling acriminal. “Every civ-
ilized society recognizes the moral imperative of instructing police sharpshooters to kill a
gunman who is murdering hostages. Thisislaw enforcement, not assassination.” Robert
F. Turner, In Self-Defense, U.S Has Right to Kill Terrorist bin Laden, USA Topay, Oct. 26,
1998, at 17A.

227. Through alaw of war analysis, bin Laden would be considered alawful military
target. Terrorists, like combatants, are lawful targets when they are the objects of self-
defense. See THe WHITE Housk, supranote 196, at 14. AsTurner stated, “[K]illing someone
like bin Laden would be a legitimate act of self-defense under international law.” Turner,
supra note 226, at 17A.

228. Reisman and Baker intuitively observed that " [b]ecause of the difficulties of
definition, legal analysis of the lawfulness of [assassination] is best resolved with a contex-
tual reading of each case which relies on both political context and reference to the tradi-
tional doctrines governing the use of force: proportionality, necessity and discrimination
concerning the target.” W. MicHAEL ReisMAN & JamEs E. BAKER, REGULATING COVERT
AcTion: PracTices, ConTEXTS AND PoLicies oF CoveRT CoeRCION ABROAD IN INTERNATIONAL
AND AMERICAN Law 23 (1992), quoted in Schmitt, supra note 14, at 625.
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intent, and an understanding of the context in which the “don’t touch” rule
applies—that child will be either pathetically restricted or frequently in
violation. The child learns the father’s intent through trial and error, dis-
covering the parameters of the rule over time. In the case of the na-
tion ban, executive agents simply cannot afford to discover the parameters
through a process of trial and error.?2°

Meanwhile, as administrative officials wrestle with the definition of
nation, those in the military need to focus on the basics: apply the
law of war in all military operations, using the principles of necessity, pro-
portionality, humanity, and distinction.?3° To ensure commanders receive
sound legal advice, military legal advisors should ignore the confusion cre-
ated by EO 12,333. Legal advisors must also understand law and policy,
applying both to meet the needs of their clients most effectively.

Some may fear that repealing the executive order’s assassination ban
will send the wrong message to the public, a message that is construed to
authorize assassination by those who fail to understand assassination law.
The need for clarification and explanation of assassination law, however,
still exists. Time can be wasted debating what is and what is not assassi-
nation every time a conflict arises, or the assassination ban of EO 12,333
can be repealed so the essential elements of assassination law can be clar-
ified once and for all.

229. As Schmitt pointed out, “[t]he failure of the executive order to outline exactly
what it prohibits has set planners and operators adrift.” Schmitt, supra note 14, at 679.
230. Seesupra note 216.
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A DISH BEST NOT SERVED AT ALL:
HOW FOREIGN MILITARY WAR CRIMES SUSPECTS
LACK PROTECTION UNDER UNITED STATESAND
INTERNATIONAL LAW

DaviD L. HERMAN?
I. Introduction

One precarious position in wartime isto be acaptured soldier accused
of war crimes by the victorious state. Having fallen into enemy hands,
accused military war criminals face the prospect of trials for acts some-
times donein the haste and confusion of combat. Depending on the sever-
ity of their acts and the laws of the prosecuting state, the penalty may be
death. Under these circumstances, it would be proper to afford those sol-
diers as much procedural protection as possible so that their fate does not
become a preordained conclusion arising from what one U.S. Supreme
Court Justice called “judicial lynchings’ and “revengeful blood purges.”?

The existing system of war-crimes prosecutions, with its emphasis on
national-level trials, exposes these defendants to procedurally unfair trials.
Although captured military personnel accused of war crimeswould be pro-
tected by the Third Geneva Convention? like any other prisoners of war
(POW), the Convention's articles prefer the use of military, not civil,
courtsto try war crimes. Moreover, foreign military defendants, at least in
the United States, do not enjoy the same array of constitutional protections
as civilian defendants. The U.S. Supreme Court has held that the protec-
tions of the Bill of Rights, particularly the right to due process, do not
apply to nonresident aliens. This includes non-Americans who commit
war crimes overseas.* Even the proposed International Criminal Court

1. Staff Attorney, John Barker & Associates, Fresno, California. J.D., King Hall
School of Law, University of California, Davis; B.A. (Political Science), University of Cal-
ifornia, San Diego. The author wishes to thank his faculty advisor, Professor Diane Marie
Amann, for her thoughtful comments.

2. Hommav. Patterson, 327 U.S. 759, 760 (1946) (Murphy, J., dissenting). Justice
Murphy’s position on this case is discussed in detail infra Part 11 (F).

3. Convention Relativeto the Treatment of Prisonersof War, Aug. 12,1949, 6 U.S.T.
3316, 75 U.N.T.S. 135 [hereinafter Third Geneva Convention)].

4. See United States v. Verdugo-Urquidez, 494 U.S. 259 (1990); Johnson v. Eisen-
trager, 339 U.S. 763 (1950); In re Yamashita, 327 U.S. 1 (1946); Ex parte Quirin, 317 U.S.
1(1942).
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(ICC) would not protect the defendants, asits complementarity provisions
would rely on national courts to handle most prosecutions.

Part |1 of this article describes the domestic war-crimes prosecution
of oneforeign soldier: thetrial of Japanese General Masaharu Hommafor
hisrolein one of the moreinfamouswar crimes of World War |1, the deaths
of thousands of American and Filipino prisoners of war (POWSs) during the
Bataan Death March. Homma'strial featured questionable procedural and
evidentiary rules, which his victorious adversaries hastily had created and
administered. The Supreme Court’s approval of the U.S. Army’s methods
used to convict and condemn Homma led to his execution after trial.

Part |11 examinesthe sources of authority for prosecuting soldierslike
Homma for war crimes such as the mistreatment of POWs. This part
describes how the U.S. Constitution, supporting U.S. statutes, the Third
Geneva Convention, and other international conventions on the rules of
war provide aframework for defining and prosecuting war crimes.

Part IV examinesthe existing and proposed systems of U.S. and inter-
national law to show how the authority to prosecute would still be misused,
and how Hommawould have fared no better today. These systemsinclude
the Uniform Code of Military Justice (UCMJ), the procedural provisions
of the Third Geneva Convention and Protocol | to the Geneva Conven-
tions, and the ICC.

Part V reviews an example of the most effective war-crimes prosecu-
tion to date, the International Crimina Tribunal for the former Yugoslavia
(ICTY), whose establishing statute provides primacy of jurisdiction over
national courts. In conclusion, the article advocates that primacy must be
included in al future international criminal tribunals to instill necessary
procedural protections for foreign military war-crimes suspects. Such
reform is required absent additional ratifications of Protocol | or amend-
ments to the ICC statute.

Il. Homma and the Bataan Death March
A. The Bataan Death March
Shortly after the attack on Pearl Harbor in December 1941, a Japanese

army of 43,000 men, commanded by Lieutenant General Masaharu
Homma, landed on Luzon, the largest of the islands comprising the Philip-
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pines, then aU.S. commonwealth. Thisarmy moved south toward Manila,
the Filipino capital.> The U.S. commander, General Douglas MacArthur,
declared Manila an “open city”—one that was not to be defended or
bombed—and soon abandoned it to the invaders. Meanwhile, most of the
U.S. and Filipino soldiers retreated in January 1942 to the Bataan Penin-
sula®

MacArthur incorrectly estimated that the Japanese force was larger
than his own army, and he failed to realize that the amount of supplies pre-
viously stored on Bataan wasinsufficient to feed the Allied defenders.” As
aresult, MacArthur’stroops starved and failed to launch any counteroffen-
sives to beat back the Japanese. President Franklin D. Roosevelt reas-
signed MacArthur to Australiain March, demoralizing the soldiers left
behind to fight without their veteran commander.® On 9 April 1942,
76,000 Allied troops surrendered to the Japanese army after three months
of heavy attacks, starvation rations, and epidemics of malaria, dysentery,
and various diseases.'®

Homma now needed to clear the peninsula of his captives so that his
troops could use the area as a staging point to attack the Allied fortress on
the nearby island of Corregidor.'* Having anticipated the surrender of
Bataan, Hommahad previously ordered five staff officersto prepare aplan
for evacuating the prisoners.’2 On 23 March 1942, two weeks before the
surrender, the officers submitted their plan, which relied on an estimate of
40,000 prisoners. Thiswas half the number of eventua Allied POWSs.'3

The evacuation plan called for the movement of the Allied troops,
scattered across the peninsula, to the town of Balanga, where they would
assemble and receive food.’* Then the U.S. and Filipino prisoners would
move thirty-one milesto San Fernando, where they would board trains and
ride to another town twenty-five miles away. The prisonerswereto finish

5. SrtanLEY L. FALK, BaTaAN: THE MARcH oF DEATH 27 (1962); LAWRENCE TAYLOR,
A TRIAL oF GENERALS. HomMA, YAMASHITA, MACARTHUR 52 (1981).

6. FALKk, supranoteb, at 27-28; TAYLOR, supra note 5, at 64-65.

7. TAYLOR, supra note 5, at 65-66.

8. Id. at 66.

9. Id. a 76-79.

10. Fark, supranote5, at 18-25.

11. 1d. at 46.

12. Id. at 47.

13. Id. at 48, 58.

14. 1d. at 48, 51.
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with a nine-mile walk to Camp O’Donnell, a former military base that
would serve as a converted POW camp.'® The plan included several stops
for food and medical treatment.'® Most prisoners would go to San
Fernando on foot because the Japanese had few vehicles, most of which
the Allies had previously destroyed.’” The Japanese evacuation plan gen-
eraly conformed to the terms of the 1929 Geneva Convention for treat-
ment of POWs.'® Homma's order to carry out the evacuation plan
specified that the Japanese troops were to treat all POWs “in a friendly
way.”19

The plan was doomed to failure for several reasons. It anticipated
40,000 relatively healthy and well-fed captives. The surrendering army,
however, was twice aslarge, reduced to starvation rations, and so wracked
with disease that, according to Colonel Harold W. Glattly, a U.S. Army
doctor, they were “patients rather than prisoners.”?® The plan anticipated
that Bataan would not fall until the end of April, and the food, medical ser-
vices, and transportation would not have been ready until then.?l Two
senior officers shared responsibility for assembling and moving the pris-
oners, but they did not collaborate on the execution of the plan.?? To make
matters worse, the Japanese forces, which had been reinforced and now
numbered 81,000 men, were chronically short of food and medical sup-
plies for their own needs, let alone for those of their prisoners.3

Treatment of the Allied prisoners was inconsistent. Although some
prisonerstraveled in trucks or cars and suffered little, most were forced to
march on foot and received little food, water, or medical aid.2* Some
groups received more food or time to rest; others received less® Some
guards treated their captives reasonably well, while others tortured the
POWSs or murdered them outright as punishment for surrender because the

15. Id. at 53-54.

16. Id. at 52-53.

17. Id. at 53-54, 218.

18. Id. at 54; TavLoR, supra note 5, at 93; see Convention Relative to the Treatment
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19. TavLoR, supranote 5, at 93.

20. FaLk, supranoteb, at 57-61, 213.

21. 1d. at 61-62.
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Japanese military code considered surrender dishonorable.?® The only
constant presence on the march was death: by the end of the evacuation in
early May 1942, an estimated 5000 to 10,000 POWs had died.?” Another
18,000 prisoners died in the first six weeks of imprisonment at Camp
O’'Donnell.?8

In his analysis of the Bataan tragedy and the legal aftermath, A Trial
of Generals, historian Lawrence Taylor ascribed the guards' atrocities to
three factors, each of which counteracted Homma's specific directive to
treat the POWs humanely.?® First was the morale of the low-ranking Jap-
anese soldiers. Having suffered aimost as much as their enemies during
the fighting, having seen many of their comrades die in battle, and having
been trained to regard surrender as dishonorable, the Japanese soldiers
sought revenge upon their now-helpless foes.*® The second factor was a
shortage of Japanese officers. Therewere not enough officersto supervise
properly all aspects of the prisoner movement.3! Because a company of
infantrymen might be spread out to guard a mile-long file of captives, its
commander could not supervise carefully; therefore, the captors attacked
their captives with impunity.®? The third factor was moral contamination
of the Japanese junior officers. Several Japanese staff officers sent from
Tokyo to assist Homma incited many of Homma's subordinate officersto
treat the fighting as a racial war against the United States.3® The junior
Japanese officers' newly instilled racial hatred further ensured poor treat-
ment of the Allied prisoners because Homma entrusted his junior officers
with the actual supervision of the prisoners.3*

Homma claimed that he was so preoccupied with the plans for the
Corregidor assault that he had forgotten about the prisoners’ treatment,
believing that his officers were properly handling the matter. He allegedly
did not learn of the death toll until after the war.3®> Even Major General
Yoshikate Kawane, whom Homma assigned to direct the main portion of
the prisoners’ march from Balanga to Camp O’ Donnell, neither knew of

26. 1d. at 221, 226-32.

27. 1d. at 194, 198.

28. 1d. at 199.

29. TAYLOR, supranote5, at 96.
30. Id.

31. Id. at 96-97.

32. 1d. at 97.

33. Id.

34. Seeid. at 98.
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the atrocities nor their partial origin in the visiting staff officers' campaign
of hatred.36

Shortly after the end of the march to Camp O’ Donnell, Homma's
troops attacked Corregidor. Corregidor’s defenders and General Jonathan
Wainwright, MacArthur’s replacement as Allied commander, surrendered
on 8 May 1942. The remaining Allied armies in the Philippines capitu-
lated soon thereafter.3” Homma was relieved of command the following
month and returned to Japan, where he spent the rest of the war on reserve
duty and later as Minister of Information.3®

News of what came to be called the “Bataan Death March” reached
the American public in January 1944, when the U.S. War Department
released accountsfrom several survivorswho had escaped from prison and
reached Allied territory with the aid of Filipino guerrillas.® Secretary of
State Cordell Hull, congressional |eaders, and newspaper editors through-
out the United States expressed outrage and shock at the atrocity, and
vowed revenge for the dead prisoners.*°

B. Proceedings Against Homma

Shortly after Japan’s official surrender on 2 September 1945, U.S.
Army officers took Homma to a POW camp near Tokyo, where he was
questioned about hisrole on Bataan.* Aspart of aplan to curry favor with
the Allied occupiers of Japan and General MacArthur, now the Supreme
Commander of the Allied Powers, the Japanese government stripped
Homma of his rank and decorations.*? In December 1945, the U.S. Army
transferred Homma to the Philippines and placed him in another prison
camp near Manila, where questioning continued.*®

36. Id. at 92-93, 98.

37. 1d. at 99.

38. Id. at 100, 140.

39. FaLk, supranote 5, at 205-08.

40. Id. at 208-10.

41. TayLOR, SUpranote 5, at 140, 168.
42. 1d. at 169.

43. 1d. at 170.
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A U.S. military commission arraigned Hommaon 19 December 1945
for forty-seven specifications of the charge of violating the laws of war.**
Most of the specifications concerned mistreatment of POWs on the Death
March and in the prison camps afterward, while other specifications
alleged the bombing of Manilain violation of the open-city declaration.*
The commission also charged Homma with refusing to give quarter
to—that is, to accept the surrender of—the Allied forces on Corregidor in
May 1942.46 Homma pleaded not guilty after the commission denied a
request by Homma's chief counsel, Major John Skeen, for more details
about the specifications.*’ The defense al so requested a one month contin-
uance for investigation, on the ground that three-fourths of the possible
defense witnesses were in China, Japan, or Korea.*® The prosecution
stated that it would be ready for trial in two weeks, but would not oppose
“any reasonable request for delay” because the defense needed time for
preparation.*® Nevertheless, the commission’s presiding judge, Major
General Leo Donovan, announced that the proceedings would resume on
3 January 1946, two weeks after the arraignment.°

To defend against these allegations, Homma would have the services
of an all-military defense team, which had been chosen by the U.S. Army
shortly before the arraignment and fewer than four weeks before the start
of trial. Only one of the five Army officers assigned to defend him was
from the Army Judge Advocate General’s (JAG) office, although all of the
defense officers were attorneys.>! In contrast to the haphazard forming of
the defense team, MacArthur had chosen an experienced staff of prosecu-

44. John F. Hanson, The Tria of Lieutenant General Masaharu Homma 103 (1977)
(unpublished Ph.D. dissertation, Mississippi State University) (on file with the University
of California, San Diego); TAYLOR, supra note 5, at 171-72. The terms “military commis-
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more specific term, “military commission.” See generally ManuAL ForR CouRTs-MARTIAL,
UNITED STATES, pt. |, para. 2(b) (2000) [hereinafter MCM].

45. PHiLip R. PiccicaLLo, THE JaranesE oN TRIAL 63 (1979); TayLoRr, supra note 5, at
171-72, 175.

46. HaNsoN, supra note 44, at 48.

47. TAYLOR, SUpranote 5, at 172.
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JAG counsdl).
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tors, who had already spent several months gathering evidence against
Homma.5?

To make Homma's plight more desperate, his former military adver-
sary, MacArthur, had authority as Supreme Commander of the Allied Pow-
ers (SCAP) to order histrial by amilitary commission.>® MacArthur also
had the authority to draft the criminal procedures and evidentiary rules for
the war-crimestrialsin the Philippines.®* Issued on 5 December 1945, the
SCAP procedural and evidentiary rules provoked great controversy.>®

The SCAP procedural and evidentiary rules allowed courts to admit
evidencethat had objectively probative value.® Theruleswereto be used
to ensure a speedy trial;>’ arguably, the rules were not meant to ensure full
protection for defendants like Homma because there was no mention of
prejudicial potential as a basis for excluding proffered evidence.®® The
military commission could admit documents without proof of signature or
issuanceif they appeared to have been signed or issued by any government
agency or official.>® The commission could also admit documents that
appeared to have been signed or issued by the Red Cross, doctors, investi-
gators, and intelligence officers.®® Other admissible documents included
affidavits, depositions, diaries, letters, and secondary evidence, provided
the probative-value threshold was met.1 The U.S. military commissions
operating under the SCAP regulations thus permitted the use of virtualy
all evidence, including sworn or unsworn statements and hearsay.52
Lawrence Taylor summarized the SCAP regulations by stating, “In
essence, MacArthur’s rules and procedures were simple—anything
goes.” 53

In addition to choosing the rules and procedures, MacArthur had
selected all five members of the military commission.%* Three of the five

52. 1d. at 170.

53. Id. at 129-31.

54. Hanson, supra note 44, at 100-01.

55. Id. at 101.
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generals who formed the commission had fought the Japanese during the
war, and could have been challenged for conflict of interest.%> The presid-
ing judge, General Leo Donovan, was not a JAG officer.%6 General Dono-
van had recently presided over the military commission that had tried,
convicted and condemned General Tomoyuki Yamashita, Homma's suc-
cessor as Japanese commander in the Philippines.5” All of the judges were
career officers, probably loath to antagonize a general as powerful as Mac-
Arthur, and MacArthur commanded the prosecutors and defense attorneys
through his other title, Commander of United States Army Forces, Pacific
(AFPAC).%® MacArthur also reviewed all appeals from convictions
decided by those officers.%®

Finally, MacArthur had the authority to “approve, mitigate, remit in
whole or in part, commute, suspend, reduce or otherwise alter the sentence
imposed, or remand the case for rehearing before a new commission.”
The effect of this sentence-review power allowed MacArthur to ignore
almost completely the commission’s decision, if he did not like its ver-
dict.”* In short, MacArthur had near-total control over the entire course of
the trial. Since MacArthur had also fought against Homma and lost, the
issue of prejudice and conflict of interest was predominant for the defense.

On 3 January 1946, the commission reconvened, and the defendant
introduced a motion to dismiss.”? The motion alleged violations of
Homma's due-process rights through the creation and application of the
SCAP Rules of Procedure and Evidence, particularly the use of hearsay
and lack of authentication of documents.”® The motion also attacked the
self-interest of General MacArthur in convening the commission because
MacArthur had: commanded the army defeated by Hommain 1942, from
which the Death March originated; commanded all of the officers partici-
pating in the trial; and possessed the authority to decide whether to carry
out any death sentence imposed on Homma.”* Lastly, the defense attacked
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66. 1d. at 101-02.
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the list of specifications as too vague and indefinite. The list failed to
charge an offense against the laws of war with the circumstances of partic-
ular crimes, the motion concluded, and it failed to state instances of
Homma's disregard or failure to discharge his duties as the commanding
general.’”

The commission denied the defense motion without stating the rea-
sons for its ruling.”® On the same day, the commission also overruled
another defense motion for a bill of particulars and dismissal of several
vague specifications.”” The commission then denied another defense
request for aten-day continuance to conduct investigation.’®

C. Trid

The prosecution’s case against Homma was simple:  Japanese troops
had committed widespread atrocities in the Philippines while Homma
commanded them; Homma should have been aware of those crimes.”®
Upon a defense request sustained by General Donovan, the prosecution
explained which specification would be covered through each witness's
testimony.®® Between 3 January and 21 January, the prosecution called
136 witnesses to testify to the violation of the open-city status of Manila,
the executions of civilians, and the mistreatment of POWSs during the
Death March and in the prison camps.8* The commission accepted over
300 prosecution exhibits, most of which were affidavits admitted over a
continuous defense objection to admission of hearsay.®? Although the
commission did eliminate many documents as repetitious or immaterial .2
it generally rejected documents as hearsay only when witnesses could tes-
tify about the matters contained in those documents,8* and it allowed hear-
say testimony on several occasions.®®> Also, the commission allowed the
transcript of an earlier war-crimes trial into evidence against Homma,
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under aruleallowing prior trials' verdictsif the prior and subsequent trials
accused served in the same unit.®

The prosecution’s case was noteworthy for the absence of Homma's
physical presence during the atrocities and sufferings of the Bataan Death
March. During the days of testimony on the horrific events at Bataan,
Camp O'Donnell, and elsewhere, Homma's name was infrequently men-
tioned. Some witnesses claimed to know of visits by Homma, but did not
actually see him.8” The eyewitness testimony did not indicate that unusual
events occurred when Homma was present.8 Not one witness mentioned
Homma in connection with any particular atrocity.8 The commission
struck several statements about Hommafrom the record, but those would
not be needed to prove the prosecution’s case. The prosecution seemed
content to parade tales of “the horrifying nature of the isolated instances of
brutality.”9 It was the prosecution’s position that Homma did nothing to
stop his soldiers; therefore, he was responsible for the soldiers crimes.%?

On 21 January 1946, the defense presented several motions request-
ing findings of not guilty, for want of sufficient evidence, on thirteen of the
specifications.®® The thirteen specifications included charges of mistreat-
ing POWs and civilians, the open-city charges, and the charge of denying
quarter to the Corregidor defenders.® After argument by the prosecution,
the commission ruled that the specifications regarding the open-city status
of Manila and the refusal to grant quarter at Corregidor, along with one
specification regarding mistreatment of sick Allied soldiers, would
remain.®® The commission granted the motion to dismiss on the other
specifications attacked by the defense.®® Next, the commission heard
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another defense request for aten-day continuance, but granted only seven
days.®’

The defense’s case was presented from 28 January to 7 February
1946. The defense sought to establish that Hommahad neither ordered nor
alowed atrocities to occur—indeed, that Homma never knew of the atroc-
itiesat all.®® Homma had not been able to discipline his army, the defense
suggested, because the visiting staff officers interfered by criticizing
Homma to his subordinates.®® Homma argued that the difficulties of the
Bataan/Corregidor campaign forced him to rely on others so that he could
handle the myriad difficulties of defeating the Allies, treating and supply-
ing histroops, and caring for Filipino civilians.1%°

The first few defense witnesses, who had served on Homma's staff,
testified to alack of knowledge about conditions in the POW and civilian-
internment camps.’® Homma himself then testified that the Japanese
Army’s command structure did not allow him to appoint his own staff
officers, and that he lacked authority to supervise the military police per-
sonnel who had committed executions of civilians.'? Homma aso testi-
fied that he had tried to maintain discipline through courts-martial, and
denied that he had ordered the bombing of Manilain violation of the open-
city declaration.’ When questioned about the treatment of POWS,
Homma said that his subordinates’ reports made him confident that condi-
tions were improving.’%* He said that he had not learned about the mis-
treatment of the POWSs until he received notice of the charges against
him.1% Homma said that he considered the treatment of POWSs to be an
important matter, he explained that illness and his sudden recall to Tokyo
had prevented him from inspecting the POW camps, and he denied that he
had command of the Japanese Navy bombers used against Manilaor of the
military secret police who tortured civilians and POWs.1% Several other
witnesses testified that the poor condition of the POWs at Camp O’ Don-
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nell and during the Death March was due to disease, not to Japanese bru-
tality.107

The commission treated the defense evidence much asit had the pros-
ecution evidence. The defense, as had the prosecution, elicited witnesses
opinions, and the commission occasionally allowed hearsay evidence that
favored the defense.’®® The commission admitted all but one of the
twenty-five exhibits that the defense offered.1%° Also, the commission
allowed character testimony and affidavits attesting to Homma's humanity
and kindness toward Filipinos and to his pro-British leanings.11°

With the close of the defense presentation, both sides made closing
arguments on 9 February 1946.111 The commission then adjourned the
proceedings until 11 February 1946, when it announced its verdict: guilty
of the first charge of violating the laws of war by failing to discharge his
duties as a commanding officer and thus allowing his troops to commit
atrocities, but not guilty of the second charge of refusing to grant quarter
to the Corregidor defenders.”?2 The commission then sentenced Homma
“to be shot to death with musketry.” 113

Before the commission’s decision, Homma's attorneys prepared to
attack the proceedings through appellate review. On 16 January 1946, the
defense team filed a motion with the Supreme Court of the Philippines, but
that court denied the motion one week later without argument or opin-
ion.* Homma's attorneys then prepared to file amotion for leave to file
apetition for writs of habeas corpus and prohibition with the U.S. Supreme
Court, and also prepared a petition for writ of certiorari.''> Before they
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could file, however, the Court issued its landmark decision of In re
Yamashita.16

D. Yamashita

Yamashita strial had begun shortly before Homma'strial. It aso fea
tured the use of vague specifications of war crimes committed by subordi-
nates, heavy use of affidavits and hearsay evidence, many hours of
testimony to murders and other atrocities, the absence of direct culpability
on the part of the commander, and the use of negligence asthe standard for
the liability of commanders.*¥” Following his conviction and announce-
ment of a death sentence, Yamashita filed two petitions for writ of habeas
corpus. 8

The Court rejected Yamashita's petitions by a six-to-two vote, with
Justice Jackson not participating.1® After first finding that the military
commission that tried Yamashita was properly constituted,'?° the Court
then ruled that international 1aw, asexemplified by the Annex to the Fourth
Hague Convention of 1907 and the Geneva Red Cross Convention of
1929,%2! required Yamashita to “take such measures as were within his
power and appropriate in the circumstances to protect prisoners of war and
the civilian population.” 1?2 The charge alleged that Yamashita had a duty
to control histroops, and that he had breached that duty by failing to exer-
cise control. According to the Court, that was enough to state aviolation
of thelaw of war; therefore, the commission could properly find Yamashita
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guilty of that violation.’2® The Court’s holding thus rested on the doctrine
of command responsibility: that commanders have a duty to control their
troops, that commanders should know what their troops are doing, and that
commanders are liable for their troops crimes regardless of whether the
commanders knew of or ordered those crimes.

Having analyzed the issue of liability, the Court then examined other
issues. It ruled that the charges against Yamashita did not have to “be
stated with the precision of a common law indictment,” and that the
charges alleged both a violation of the law of war and the commission’s
authority to try and decide whether aviolation had occurred.'?* Moreover,
the Court wrote, the commission had admitted affidavits and hearsay tes-
timony properly, even though that might have conflicted with standard
U.S. military trial procedures, because those procedures did not protect
foreign soldiers tried by military commissions for war crimes.1?®

The Court then turned to the applicability of the 1929 POW Conven-
tion. Article 63 of the Convention specified that a sentence “may be pro-
nounced against a prisoner of war only by the same courts and according
to the same procedure as in the case of persons belonging to the armed
forces of the detaining Power.”1?6 Article 60, meanwhile, required the
United States to notify the protecting power of Japanese POWs—in this
case, Switzerland—of thetrial.’?” Neither provision protected Yamashita,
the Court held, because both applied only to acts committed during captiv-
ity, not to acts committed before capture.’®® Therefore, Yamashita had no
protection under the 1929 POW Convention, even though the Court had
admitted that he now was a POW and would be entitled to the same pro-
tections as any other POW.1%°

Justices Frank Murphy and Wiley Rutledge strongly dissented.'3°
Murphy contended that the commission deprived Yamashita of due pro-
cess entitled him as a defendant in a criminal proceeding under American
jurisdiction, by rushing him to trial “under an improper charge,” giving
inadequate time for a defense, depriving him of evidentiary protections,
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and summarily condemning him.31 Murphy alleged that “there was no
serious attempt to charge or to prove that [ Yamashita] committed arecog-
nized violation of thelaws of war” or that Yamashita had participated, con-
doned, or even known about the atrocities committed by his troops.132
Murphy wrote that the chaos arising from the U.S. landings in the Philip-
pines made effective command and discipline virtually impossible, and
that this negated the charge that Yamashita had violated the rules of war by
failing to control histroops.3® International law was silent, Murphy men-
tioned, asto theliability of the commander of adefeated and disorganized
army.13 Murphy concluded that Yamashita's “rights under the due pro-
cess clause of the Fifth Amendment were grossly and openly violated
without any justification.” 13

Justice Rutledge focused his dissent on the commission’'s formation,
its procedural and evidentiary rules, and the actual course of the trial,
which constituted “deviations from the fundamental law” of the Constitu-
tion and supporting statutes and treaties, particularly the Due Process
Clause of the Fifth Amendment.13¢ Rutledge said that the commission had
accorded to Yamashita only one “basic protection of our system”—repre-
sentation “by able counsel” whose “difficult assignment has been done
with extraordinary fidelity” in spite of the obstacles flung in their path by
the commission and the operating rules.3” Rutledge further objected to
the commission’s rulings that admitted virtually all evidence presented,38
to the commission’s rejection of the defense’s evidentiary objections,'* to
the absence of proof of Yamashita's personal participation or ordering of
atrocities,*° and to the commission’s vague findings.'*! Rutledge then
deplored the commission’s reliance on affidavits and its refusal to grant
continuances to the defense.1*? Rutledge also argued that the proceedings
violated the existing procedures of both the Articles of War—the U.S.
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Army’s legal code, created by Congress—and the 1929 POW Conven-
tion.1*3

E. Effect of Yamashita on Homma

The aspect of Yamashita most harmful to Homma's defense was the
holding of the Supreme Court regarding command responsibility. The
commission had condemned Yamashita for failing to prevent or halt his
soldiers from mercilessly abusing and killing Filipino civilians and Allied
POWs, even though he had never ordered such action to occur. The Court
had affirmed Yamashita's conviction on this theory. Homma's position
was more sympathetic; he had approved a plan that, on paper, conformed
to the 1929 POW Convention.1** Moreover, Homma had ordered his men
to treat the captives humanely.'*®> Nevertheless, Homma was the com-
manding general, and the command-responsibility doctrine of Yamashita
allowed guilt by omission for commanders.’#6 As Taylor described
Hommastrial, “ The point was simple—the atrocities had taken place, and
Homma was the commanding officer.”14” Therefore, Homma was guilty
of hissoldiers’ crimes.

F. Homma's Petition Before the U.S. Supreme Court

Inthewake of Yamashita, Homma's motion for leave to file a petition
for writ of habeas corpus and his petition for certiorari were both doomed
before they even reached the Court. The Court received the motion and
petition on 7 February 1946, and denied both in a per curiam decision on
11 February 1946, “on authority of” Yamashita.!*® Once again, Justices
Murphy and Rutledge dissented.

Justice Murphy began with a stinging rebuke to the Court’s reasoning
and to the Army authorities:

Thisnation’svery honor . . . isat stake. Either we conduct atrial
such as this in the noble spirit and atmosphere of our Constitu-
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tion or we abandon all pretense to justice, let the ages dip away
and descend to the level of revengeful blood purges. Apparently
the die has been cast in favor of the latter course. But I, for one,
shall have no part in it, not even through silent acquiescence.4

Justice Murphy then criticized the “ undue haste” of thetrial, and noted that
the SCAP procedures amounted to approval of unconstitutional actions
because they allowed coerced confessions and the use of evidence and
findings of prior mass trials as proof of guilt.’® In conclusion, Justice
Murphy foretold a grim future for such precedent:

Today the lives of Yamashita and Homma, leaders of enemy
forces vanquished in the field of battle, are taken without regard
to due process of law. There will be few to protest. But tomor-
row the precedent here may be turned against others. A proces-
sion of judicial lynchings without due process of law may now
follow. 151

Justice Rutledge dissented on the same grounds as he had in Yamash-
ita.152 Exploring the relevant evidentiary procedures and trial chronology
used against Homma, Justice Rutledge attacked the Court for its unprece-
dented decision to permit

trial for acapital offense under abinding procedure which allows
forced confessions to be received in evidence; makes proof in
prior trials of groups for mass offenses “prima facie evidence
that the accused likewise is guilty of that offense”; and requires
that the findings and judgment in such amasstrial “be given full
faith and credit” in any subsequent tria of an individual person
charged as a member of the group.1>3

Homma had received fifteen days between his arraignment and the begin-
ning of trial to prepare a defense, while Yamashita had received three
weeks, and Homma's motions for continuances were denied.'> Such
guestionable evidence and rapid haste only served “in my judgment [to]
vitiate the entire proceeding,” Justice Rutledge wrote. “| think the motion

149. Id. a 759 (Murphy, J., dissenting).

150. 1d. at 760.

151. Id.

152. Id. at 761 (Rutledge, J., dissenting).

153. Id. a 761-62 (internal citations omitted).
154. 1d. at 762.
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and petition respectively should be granted and determined on the mer-
its.” 155

G. Homma's Execution

Following the Court’s decision, Homma appealed for clemency.>®
MacA rthur refused,>” and issued a press release on 21 March 1946, which
read in part: “If this defendant does not deserve hisjudicia fate, nonein
jurisdictional history ever did.”1% On 3 April 1946, Hommawas executed
by afiring squad.1>°

I11. The Source of the Power to Punish
A. Constitutional Provisions

The power of Congress to prosecute foreign military war criminals
derives from two sections of the Constitution. The first is the power to
define and punish “[o]ffences against the Law of Nations.” 160 This section
enables Congress to ratify treaties and international conventions defining
war crimes, to create statutes defining war crimes, and to create national -
level tribunals and support international-level tribunals to prosecute those
crimes.’®! The second is the power to “make Rules for the Government
and Regulation of the land and naval Forces.” 162 Such rulesinclude carry-
ing out the dictates of the Third Geneva Convention and other international
agreements on the conduct of war to which the United Statesis a party, as
well as establishing systems of military justice, such asthe present UCMJ,
that may be used to prosecute foreign military personnel accused of war
crimes. 163

155. Id. at 762-63.

156. TAvLOR, supra note 5, at 217-18.

157. Id. at 219.

158. Hanson, supra note 44, at 198.

159. Id.

160. U.S. Consr. art. |, 8 8, cl. 10.

161. See Ex parte Quirin, 317 U.S. 1, 26, 29-30 (1942).

162. U.S. Consr. art. |, 8 8, cl. 14.

163. 10 U.S.C. 88 801-946 (2001); see also Quirin, 317 U.S. at 26-27.
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B. International Law and Universa Jurisdiction

Another source of national-level punishment power isfound in inter-
national law. Generally, jurisdiction over foreign war criminals can be
obtained through “ universal jurisdiction,” which alowsindividual nations
“to define and prescribe punishment for certain offenses recognized by the
community of nations as of universal concern, such as. . . war crimes.” 164
United States courts can prosecute internationa offenses when codified in
U.S. law through approval of treaties and, for non-self-executing treaties,
passage of implementing legislation.1®> Also, Congress may define inter-
national crimes under its Article | power “to define and punish” by refer-
ence to international law. An example of this was the enactment of a law
allowing U.S. military commissions to adjudicate prosecutions for viola-
tions of the laws of war as defined by international agreements, treatises,
and other nations' laws.1%

The four Geneva Conventions of 1949 require the use of national
prosecutions for serious war crimes, or “grave breaches,” committed
against persons protected under those conventions.’®” For example, Arti-
cle 129 of the Third Geneva Convention states that each signatory nation
“shall be under the obligation to search for persons alleged to have com-
mitted, or to have ordered to be committed, such grave breaches, and shall
bring such persons, regardiess of their nationality, before its own courts,”
but must give accused persons a minimum standard of procedural protec-
tion at trial.1%® Thus, the jurisdiction for prosecution of war criminals, at

164. ResTATEMENT (THIRD) oF ForEIGN RELATIONS LAwW oF oHE UNITED STATES § 404
(1986) [hereinafter RESTATEMENT].

165. United Statesv. Hudson, 11 U.S. (7 Cranch) 32, 34 (1812) (no federal common-
law crimes); RESTATEMENT, supra note 164, § 422.

166. Quirin, 317 U.S. at 29-31, 35-36. See generally U.S. Consr. art. |, § 8, cl. 10.

167. Convention for the Amelioration of the Condition of Wounded and Sick of
Armed Forcesinthe Field, Aug. 12, 1949, 6 U.S.T. 3114, 3146, 75 U.N.T.S. 31 [hereinafter
First Geneva Convention]; Convention for Amelioration of the Condition of Wounded Sick
and Shipwrecked of Armed Forcesat Sea, Aug. 12, 1949, 6 U.S.T. 3217, 3250, 75 U.N.T.S.
85 [hereinafter Second Geneva Convention]; Third Geneva Convention, supra note 3, 6
U.S.T. at 3418, 3420; Convention Relative to the Protection of Civilian Personsin Time of
War, Aug. 12, 1949, 6 U.S.T. 3516, 3516, 3518, 75 U.N.T.S. 287 [hereinafter Fourth
Geneva Convention].

168. Third Geneva Convention, supra note 3, art. 129, 6 U.S.T. at 3418.
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least with regard to the serious mistreatment of war victims, relieson inter-
nationa law.

In addition, international law generally requires national prosecution
of war crimes. Therefore, national-level tribunalswould be the benchmark
for prosecutions of foreign military personnel accused of violating the
Geneva Conventions. Although Article 129 of the Third Convention and
the anal ogous articles of the First, Second, and Fourth Conventions are not
self-executing, nothing in the other articles requires action, other than the
Conventions' ratification by the United States, for those articles to take
effect.1° Congress put these articles into effect in 1996 through its pas-
sage of the War Crimes Act,2’° which defined “grave breaches’ of any of
the four Geneva Conventions of 1949 as war crimes, punishable by a
prison term or a death sentence.*’

IV. The Failings of Current and Proposed Systems of War-Crimes Prose-
cutions

A. TheBill of Rights: No Help from the Founding Fathers
1. Inapplicability of Bill of Rights to Nonresident Aliens

The casual observer of U.S. criminal prosecutions might ask: Why
not give the accused foreign defendants the same rights as anyone else
charged with acrime? One might think that the Constitution would protect
all defendants tried by U.S. courts. Yet thisis not the case. Since World
War |1, the Supreme Court hasissued avariety of rulings that withhold the
procedural and evidentiary protections of the Bill of Rights from nonresi-
dent alien defendants, both in wartime and in peacetime. Because of these
restrictions, U.S. courts would not provide full protectionsfor foreign mil-
itary personnel who commit grave breaches of the Geneva Conventions.
This article previously discussed Yamashita, one of the four major cases
involving nonresident alien defendants.1’? This section focuses on the

169. United States v. Noriega, 808 F. Supp. 791, 797 (S.D. Fla. 1992) (reviewing
whether Third Geneva Convention was self-executing, which would allow a lawsuit by
deposed Panamanian general for breaches resulting from confinement in U.S. prison for
felony convictions).

170. War Crimes Act of 1996, Pub. L. No. 104-192, § 2(a), 110 Stat. 2104 (1996)
(prior to 1997 amendment).

171. 18 U.S.C. § 2241(a), (c)(1) (2001).

172. SeesupraPart I1. D.
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other three cases:. Ex parte Quirin,'”® Johnson v. Eisentrager,'’* and
United Sates v. Verdugo-Urquidez.t’®

a. Quirin

Quirin,17¢ thefirst case, began in June 1942 when eight German spies
were arrested shortly after landing from submarinesin New York and Flor-
idawith amission to attack U.S. war industries.!’” The Federal Bureau of
Investigation transferred the Germans to the military authorities for tria
before amilitary commission.1’® Between arrest and trial, President Fran-
klin D. Roosevelt had issued an executive order and proclamation denying
accessto civilian courts and requiring military commissionsfor thetria of
captured spies. The order was based on Article 38 of the Articles of War,
which allowed the President to prescribe the procedures for military com-
missions.1”® The order made spies subject to the rules of war, including the
Articles of War.18 Moreover, it provided, “ Such evidence shall be admit-
ted aswould, in the opinion of the President of the Commission, have pro-
bative value to a reasonable man.” 181

President Roosevelt issued the order even though the regular state and
federal courts in the eastern United States remained open throughout this
period.182 While the military trial progressed, the German prisoners
applied to the federal district court for the District of Columbia for leave
to file a petition for writ of habeas corpus. When the district court denied

173. 317 U.S. 1 (1942).

174. 339 U.S. 763 (1950).

175. 494 U.S. 259 (1990).

176. 317 U.S. 1 (1942).

177. 1d. at 21.

178. |d. at 23; seealso Evan J. Wallach, The Procedural and Evidentiary Rules of the
Post-World War 11 War Crimes Trials: Did They Provide an Outlinefor International Legal
Procedure?, 37 CoLum. J. TRANSNAT'L L. 851, 854 n.10 (1999) (“In American practice a
military commission was a military tribuna for the trial of persons who are not members
of the armed forces of the United States . . . . A commission did not provide all the eviden-
tiary and procedural rights accorded in a court-martia by the Articles of War.”).

179. Quirin, 317 U.S. at 22-23, 27; CLINTON RoSSITER, THE SUPREME COURT AND THE
ComMANDER-IN-CHIEF 112-15 (2d ed. 1976) (describing President Roosevelt’s role in Qui-
rin).

180. Quirin, 317 U.S. at 22-23.

181. 7 Fed. Reg. 5,103 (July 2, 1942); see also Wallach, supra note 178, at 854 (not-
ing how military commission’s rules of procedure and evidence in Quirin served as an
exemplar for Allied postwar tribunals, including Nuremberg).

182. Quirin, 317 U.S. at 23, 24.
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the motions, the Germans petitioned the Supreme Court for leave to file
petitions for habeas corpus.'® The Court issued a per curiam decision
denying their request.'® It released afull opinion three months later, after
the conviction of all eight Germans and the execution of six of them.18

Writing for the unanimous Court, Chief Justice Harlan Fiske Stone
began the opinion by reviewing the constitutional powers of Congress and
the President to wage war, to regulate the armed forces, and to define and
punish international crimes and war crimes.'8 Congress enacted the Arti-
cles of War to provide “rules for the government of the Army,” he wrote,
including the formation of special military commissionswhose procedures
would be prescribed by the President.’®” The President could exercise
such powers of establishing military commissions and their corresponding
procedures under his congtitutional authority as Commander-in-Chief 188

The Articles of War allowed for the trial of persons who were subject
to military law under the law of war.18 The law of war defined offenses
that military commissions could prosecute, such as espionage, sabotage,
and other acts committed by “unlawful combatants.”1% Such unlawful
combatants had no status as POWs, who were to be detained but not
tried.’®! Because the captured Germans had entered the United States to
spy and commit sabotage, the Court wrote, they fell squarely within the
law of war concerning the definition and punishment of unlawful combat-
ants.1%2

Chief Justice Stone then addressed the petitioners’ contention that
they were entitled to an indictment by agrand jury under the Fifth Amend-
ment and to atrial by acivil jury under Article Il section 2, of the Con-
stitution and the Sixth Amendment.’®3 He began by noting that the Court
had held earlier that the Fifth!% and Sixth Amendments did not extend to

183. Id. at 48.

184. Id.

185. Id.; RossITER, supra note 179, at 114.
186. Quirin, 317 U.S. at 25, 26.
187. 1d. at 26-28.

188. Id. at 28.

189. Id. at 27.

190. Id. at 28-29, 31.

191. Id. at 31.

192. Id. at 36, 37.

193. Id. at 38, 39.
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cases “arising in the land or naval forces,” that is, those cases involving
members of the armed forces.1% Hethen rejected the petitioners’ assertion
that an exception would afford such protectionsto enemy belligerentstried
by military commission.’® Article Il did not apply, moreover, because
military commissions “are not courts in the sense of the Judiciary Arti-
cle”197 Therefore, although the Germans were not members of the U.S.
armed forces, the Fifth and Sixth Amendments would not be extended to
them.1%® To rule otherwise would mean that enemy aliens would have the
right to civil jury trials for violations of the law of war otherwise tried by
military commissions, while military personnel would remain deprived of
that right.1% Thus, the Court held, the military commission could try the
Germans for violating the law of war through their plans to spy and sabo-
tage.20

b. Johnson v. Eisentrager

Later war-crimes trials further restricted the rights of foreign war-
crimes suspects. In Johnson v. Eisentrager,?! the Court analyzed a peti-
tionfor writ of habeas corpusfiled by agroup of German defendants whom
aU.S. military commission in China had convicted of “violating the laws
of war” by committing espionage after the surrender of Germany, but
before the surrender of Japan.2°? The defendants claimed, inter alia, that
their trial violated the Fifth Amendment.?%

Justice Jackson, writing for amajority of six justices, stated, “We are
cited to no instance where a court, in this or any other country where
[habeas corpus] is known, has issued it on behalf of an alien enemy who,
at no relevant time and in no stage of his captivity, has been within its ter-

194. U.S. Const. amend. V (“No person shall be held to answer for acapital, or other
infamous crime, unless on a presentment or indictment of aGrand Jury, except in cases aris-
ing intheland or naval forces. . ..").

195. Quirin, 317 U.S. at 40 (citing Ex parte Milligan, 71 U.S. (4 Wall.) 2, 123, 138-
39 (1866)).

196. Id. at 40-41.

197. Id. at 39.

198. Id. at 44.

199. Id.

200. 1d. at 46.

201. 339 U.S. 763 (1950).

202. 1d. at 765-66.

203. 1d. at 767.
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ritorial jurisdiction.”?%* Aliens received a “generous and ascending scale
of rights’ as they increased their contacts with the United States.?%> Still,
“in extending constitutional protections beyond the citizenry, the Court has
been at painsto point out that it was the alien’s presence within its territo-
rial jurisdiction that gave the Judiciary power to act.”2%6 Upon the com-
mencement of war, Jackson maintained, the alien of a nation-state at war
with the United States became subject to disabilities“imposed temporarily
as an incident of war and not as an incident of alienage.” 2%’

The Court cited its adoption of the common-law rule barring resident
enemy-state aliens from maintaining actions in the resident nation-state’s
courts during wartime, and explained that resident aliens had only a privi-
lege of litigation, and not aright of litigation, through their presencein the
United States.?®® Because the defendants at bar were not within U.S. ter-
ritory at any relevant time, and because they had been arrested, tried, and
convicted in aforeign land for acts committed on foreign soil, they did not
enjoy aprivilegeto litigate.2® The Court further wrote that to require pro-
tections for nonresident enemy aliens before U.S. courts, particularly in
wartime, would “hamper the war effort” by diverting resources to super-
vise and care for aliens before and during hearings on petitions for habeas
corpus.?!® Sincethewrit of habeas corpus was generally unknown outside
of the English-speaking common-law nations, Jackson added, U.S. citi-
zens seeking relief from enemy nations' military-judicial action could not
expect to invoke such awrit.?11

Next, Justice Jackson analyzed the possible application of Quirin and
Yamashita. He distinguished Quirin on the grounds that the petitioners
there were already present in the United States when arrested by civil
authorities, were held in custody in the United States, and weretried in the
United States under the supervision of the Attorney General.?*? Jackson
distinguished Yamashita on the grounds that the offenses occurred in the

204. 1d. at 768.
205. Id. at 770-71.
206. Id. at 771.
207. Id. at 772.
208. Id. at 777-78.
209. Id. at 778.
210. Id. at 778-79.
211. Id. at 779.
212. Id. at 779-80.
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Philippineswhen it wasaU.S. territory, and that the resulting confinement
and trial occurred within U.S. jurisdiction.?!3

The Court in Eisentrager then rejected the defendants’ claim that they
deserved the protection of the Fifth Amendment, given that itstext referred
to “any person.” The Court remarked that the defendants’ claim to Fifth
Amendment protection “amounts to a right not to be tried at all for an
offense against our armed forces.”?* If the Fifth Amendment protected
the defendants from military tria, the Court wrote, “the Sixth Amendment
as clearly prohibits their trial by civil courts’ because the Sixth Amend-
ment required trial by a jury of the state and district where the crime
occurred.?’> Since the aleged offenses occurred on foreign soil and not
within U.S. jurisdiction, presumably no state or district existed from which
ajury could be drawn. The Sixth Amendment’s blanket reference to the
“accused” would also have to include the defendants if the Fifth Amend-
ment’s reference to “any person” applied to the defendants, Jackson rea-
soned.?1® Therefore, wrote Jackson, no constitutional method of trying the
defendants for violating the rules of law would be available if a military
commission could not try the defendants in the foreign territory where the
offense occurred.?!’

The Court then wrote that if the Eisentrager defendants could escape
trial by amilitary court, they would enjoy more protection than U.S. mili-
tary personnel received because “ American citizens conscripted into the
military service are thereby stripped of their Fifth Amendment rights and
as members of the military establishment are subject to its discipline,
including military trials for offenses against aliens or Americans.”?*® The
Court considered such a scenario disturbing, commenting that “it would be
a paradox indeed if what the Amendment denied to Americans it guaran-
teed to enemies.” 19

Finally, the Court rejected the defendants' claim that the military
commission lacked jurisdiction. The military had a “well-established”
power, it wrote, “to exercise jurisdiction over members of the armed
forces, those directly connected with such forces, or enemy belligerents,

213. Id. at 780.
214. Id. at 782.
215. 1d.
216. 1d.
217. 1d. at 783.
218. Id.
219. Id.
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prisoners of war, or others charged with violating the laws of war.”?% The
Court wrote that its earlier decisionsin Quirin and Yamashita established
that it was legal for military commissions to try “enemy offenses against
thelaws of war.” 2?1 Because the defendants were accused of breaching the
terms of the German surrender by continuing their espionage on behalf of
Japan, the Court stated, they had violated international norms regarding
scrupulous adherence to atruce or surrender; therefore, the defendants had
violated of the laws of war.??? The Court reversed the Court of Appeals
and affirmed the district court’s dismissal of the defendants’ petition.??

¢. Verdugo-Urquidez

Nonresident aliens, including war-crimes suspects, lost more proce-
dura protections with the Court’s decision in United Sates v. Verdugo-
Urquidez.??* United States law enforcement agents, acting with permis-
sion from the director of the Mexican federal police and joined by Mexican
police officers, searched two housesin Mexico owned by the defendant, a
Mexican citizen and resident suspected of smuggling illegal drugsinto the
United States.??® The search, which was done without a warrant, revealed
various documents allegedly implicating the defendant.??® The defendant
sought to suppress the evidence seized, claiming that the absence of awar-
rant violated the Fourth Amendment’s ban on unreasonable searches and
seizures.??” The Court reversed the grant below of the defendant’s motion
to suppress.?®

Chief Justice William H. Rehnquist’s plurality opinion in Verdugo-
Urquidez stated that the historical purpose of the Fourth Amendment was
to restrict searches and seizures conducted by the United Statesin domestic
matters.??® The opinion further remarked that there “is likewise no indica-
tion that the Fourth Amendment was understood by contemporaries of the
Framersto apply to activities of the United States directed against aliensin

220. 1d. at 786 (quoting Duncan v. Kahanamoku, 327 U.S. 304, 312, 313-14 (1946)).
221. Id.

222. Id. at 787-88.

223. Id. at 791.

224. 494 U.S. 259 (1990).

225. Id. at 262-63.

226. Id.

227. 1d. at 263.

228. Id. at 263, 275.

229. Id. at 266.
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foreign territory or ininternational waters.”23° The Court then cited Eisen-
trager to support its statement that “we have rejected the claim that aliens
are entitled to Fifth Amendment rights outside the sovereign territory of
the United States.” 23!

Next, the Court rejected the defendant’s claim that the plurality opin-
ionin Reid v. Covert,232 which had invalidated the trial of civilians by mil-
itary courtson foreign territory, constrained U.S. agentsto comply with the
Fourth Amendment in all dealings overseas.?3®> The Court distinguished
Reid and several cases granting various constitutional rights to aliens on
the ground that those cases only concerned citizens and resident aliens.23
As the defendant was neither a citizen nor a resident alien within the bor-
ders of the United States, and as he had no “ previous significant voluntary
connection with the United States,” Reid and the alien-rights cases did not
apply to him. 23

In concluding that the Fourth Amendment did not apply to the search,
the plurality opinion stated that accepting the defendant’s claim, as pointed
out in Eisentrager, “would have significant and del eterious consequences
for the United States in conducting activities beyond its boundaries.” 236
Applying the Fourth Amendment to overseas activity, it reasoned, “could
significantly disrupt the ability of the political branches to respond to for-
eign situations involving our national interest.”23” United States military
and law enforcement personnel would be plunged “into a sea of uncer-
tainty as to what might be reasonable in the way of searches and seizures

230. Id. at 267.

231. Id. at 269.

232. 354 U.S. 1 (1957).

233. Verdugo-Urquidez, 494 U.S. at 269-70.

234. Id. at 270-71 (listing Plyler v. Doe, 457 U.S. 202, 211-12 (1982) (applying
Fourteenth Amendment’s Equal Protection Clause to illegal aliens); Kwong Hai Chew v.
Colding, 344 U.S. 590, 596 (1953) (classifying resident alien as a “person” under Fifth
Amendment); Bridges v. Wixon, 326 U.S. 135, 148 (1945) (decreeing that resident aliens
have First Amendment rights); Russian Volunteer Fleet v. United States, 282 U.S. 481
(1931) (applying Just Compensation Clause of Fifth Amendment); Wong Wing v. United
States, 163 U.S. 228, 238 (1896) (entitling resident aliens to Fifth and Sixth Amendment
rights); Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886) (applying Fourteenth Amendment
to resident aliens)).

235, Id. at 271.

236. Id. at 273.

237. 1d.
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conducted abroad,” it wrote.23® Rather than risk such a result, the Court
ruled against the defendant.?3°

d. Summary of Decisions

The holdings of Quirin, Yamashita, Eisentrager, and Verdugo-Urqui-
dez make it virtually impossible to attain procedurally fair, U.S. war-
crimes prosecutions of foreign soldiers. The rights necessary to ensure
fairness to such foreign personnel have been snatched away and reserved
only for those persons with avoluntary attachment to the United States—
citizens and resident aliens. Thus, the modern-day successors to Homma
would also fare poorly. They too would be deprived of trials before civil-
ian courts and of adequate time to organize a defense, and they would be
attacked with improperly seized evidence of questionable value and grave
prejudicial potential.

2. Military Commissions

After World War 11, Congress overhauled military law by replacing
the old Articles of War with the Uniform Code of Military Justice
(UCMJ).2%0 Retired Colonel Frederick Bernays Wiener, a military law
commentator and former Army prosecutor who had participated in the tri-
als of Yamashitaand Homma, stated in 1986 that the “lawyerized” proce-
dures of the UCMJ, including appellate review, would prevent the claims
of procedural irregularity from happening again.?*! Still, the restrictions
on the application of the Bill of Rights to foreign military war-crimes sus-
pects would allow Homma- and Yamashita-type breaches of justice to
occur today, even if the system of military law under the UCM Jis superior
to that of the Articles of War.

Perhaps the Supreme Court’s strongest criticism of the previous mil-
itary justice system appeared in its 1946 opinion in Duncan v. Kahan-

238. Id. at 274.

239. Id. a 275; seeid. at 278 (Kennedy, J., concurring) (“ The conditions and consid-
erations of this case would make adherence to the Fourth Amendment’s warrant require-
ment impracticable and anomalous.”).

240. 10 U.S.C. §8 801-946 (2001).

241. Frederick Bernays Wiener, Comment, The Years of MacArthur, Volume I11:
MacArthur Unjustifiably Accused of Meting Out “ Victor’s Justice” in War Crimes Cases,
113 MiL. L. Rev. 203, 215 (1986).
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amoku.?*2 That case arose out of the Hawaii territorial governor’s
declaration of martial law and suspension of the writ of habeas corpus
immediately after the attack on Pearl Harbor.?*® The civilian courts were
closed, and the Army’s commanding general established specia military
criminal courts that prosecuted civilian defendants for the remainder of
World War 11.2* Because military commissions were not part of the judi-
cial system, the resulting convictions and sentences were not subject to
direct appellate review.?*® Moreover, military orders prohibited the filing
of petitions for writ of habeas corpus, under pain of fine, imprisonment, or
death.24¢ Still, two civilians sought review of their convictions. The
Supreme Court granted review and reversed the convictions.24

Justice Hugo Black’s majority opinion in Kahanamoku stated:

Courts and their procedural safeguards are indispensable to our
system of government. . . . We have always been especially con-
cerned about the potential evils of summary criminal trials and
have guarded against them by provisions embodied in the Con-
gitution itself. Legislatures and courts are not merely cherished
institutions; they are indispensable to our Government.” 24

Justice Black continued, “Military [commissions] have no such standing,”
and remarked, “The established principle of every free people is, that the
law alone shall govern; and to it the military must always yield.”2*® He
concluded that the territorial law allowing the use of martial law did not
authorize the substitution of military commissions for civilian courts.?°
Justice Murphy concurred, writing that the Founding Fathers of the United
States had designed the Bill of Rightsto prevent military oppression of the

242, 327 U.S. 304 (1946).

243. 1d. at 307-08.

244, |d.

245. |d. at 309.

246. 1d. (Military orders “prohibited even accepting of a petition for writ of habeas
corpus by ajudge or judicial employee or the filing of such a petition by a prisoner or his
attorney. Military tribunals could punish violators of these orders by fine, imprisonment or
death.”).

247. 1d. at 324.

248. |d. at 322.

249. Id. at 322-23 (quoting Dow v. Johnson, 100 U.S. 158, 169 (1880)).

250. Id. at 324.
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individual by guaranteeing “the observance of jury trials and other basic
procedural rights foreign to military proceedings.” 25!

a. TheUCMJ

Since Kahanamoku, the military justice system has been remodel ed to
resemble civilian criminal procedure more closely, while preserving the
traditional historical principles, distinctiveness, and autonomy of military
criminal law.22 The result was the UCMJ, which governs a military legal
system that, according to Francis A. Gilligan, senior legal advisor to the
U.S. Court of Appeals for the Armed Forces, “greatly mirrors the civilian
federal one.” 2% Under the UCMJ, the major procedural elements*“parallel
civilian law with substantial due process requirements” to create a system
that Gilligan believes is “generally superior” to the civilian criminal law
system.?> Also, the Military Rules of Evidence are for the most part quite
similar to the Federal Rules of Evidence.? Indeed, in the areas of general
provisions, judicia notice, relevancy and prejudice, witnesses, expert tes-
timony, hearsay, authentication, and secondary evidence, they are almost
identical 2%

Other similarities between civilian and military courtsliein the struc-
tureof thetrial. The structure of acourt-martial issimilar toaciviliantrial.
One “military judge” and at least five members comprise the usual court-
martial, although a bench trial may be granted under certain conditions.?>’
The members serve as the jury, and the military judge must be an attor-
ney.?®® The judge rules on questions of law, but does not vote with the
members on questions of fact.?>® The members vote by secret written bal-

251. 1d. at 325.

252. Francis A. GILLIGAN ET AL., CourT-MARTIAL Procebure 1-2, 14-16 (2d ed.
1999).

253. Id. at 8.

254. 1d. at 2, 34.

255. STEPHEN A. SALTZBURG ET AL., MILITARY RULES OF EviDENCE MANUAL Xi (4th ed.
1997).

256. Id. (comparing Articlesl, I1, 1V, and VI through X1 of the Federal Rules of Evi-
dence with identically numbered sections of the Military Rules of Evidence).

257. 10 U.S.C. § 816(1) (2000).

258. 1d. § 825 (describing who may serve as court-martial members); id. § 826(b)
(qualifications of military judge).

259. 1d. 8 826(a), (e) (military judge as presiding officer without vote); id. § 851(b)
(power and duty of military judge to rule on questions of law).
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lot,2%0 and a guilty verdict requires avote of at least two-thirds of the mem-
bers for noncapital offenses, with unanimity required for a capital
offense.?6* The members also vote on sentencing, with unanimity required
for death, three-quarters of the members for prison terms of at least ten
years, and two-thirds for all other punishments.?62 Post-conviction appel-
late review includesreview by athree-judge panel of the Court of Criminal
Appeals, whose members may be civilians. Appeals from the Court of
Criminal Appeals may go to the Court of Appeals for the Armed Forces
(CAAF),% staffed entirely by civilian judges, and the Supreme Court may
review the decisions of this highest military court by writ of certiorari.?6*

Ostensibly, foreign military war-crime suspects would receive the
protections of the UCMJ if treated as prisoners of war under the Third
Geneva Convention. In fact, the UCMJ specifically lists POWs as one
group subject to its provisions.?%®

The UCMJ still leaves open the possibility of war-crimes trials by
military commissions, however, which could return captured foreign sol-
diers to the problems of Quirin and its progeny. Article 21 of the UCMJ
grants jurisdiction to military commissions “with respect to offenders or
offenses that by statute or by the law of war may be tried” by such com-
missions.2% Article 36 provides:

Pretrial, trial, and post-trial procedures, including modes of
proof, for cases arising under [the UCMJ] triable in courts-mar-
tial, military commissions and other military tribunals . . . may
be proscribed by the President by regulations which shall, so far
as he considers practicable, apply the principles of law and the
rules of evidence generally recognized in the trial of criminal

260. 1d. §851(a).

261. 1d. § 852(a).

262. 1d. § 852(b).

263. 1d. § 866 (review powers, procedure, and composition of Court of Criminal
Appeals); id. § 867 (review by CAAF, including discretionary powersand referral by Judge
Advocate General).

264. 1d. § 867a(a).

265. 1d. §802(a)(9). Seegenerally Mgjors Jan E. Aldykiewicz & Geoffrey S. Corn,
Authority to Court-Martial Non-U.S. Military Personnel for Serious Violations of Interna-
tional Humanitarian Law Committed During Internal Armed Conflicts, 167 MiL. L. Rev.
74 (2001).

266. 10 U.S.C. §821.
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cases in the United States district courts, but which may not be
contrary to or inconsistent with [the UCMJ].267

Moreover, the foreign soldier may not even receive thefull procedural pro-
tections of the UCMJ.

Subject to . . . any regulations prescribed by the President or by
other competent authority, military commissions . . . shall be
guided by the principles of law and rules of procedures and evi-
dence prescribed for courts-martial .28

Thus, the possibility of modern military commissions with special
procedures for war-crimes trials persistsin the UCMJ, a haf-century after
commissions with procedures created pursuant to the Articles of War con-
victed Yamashita, Homma, and the German spies in Quirin and Eisen-
trager. Becausethe UCMJretains broad authority for establishing military
commissions that follow such abbreviated procedural and evidentiary
rules, a procedurally unfair trial, like Homma's, could still occur for for-
eign military war-crimes suspects.

Since the opinions in Quirin, Yamashita, and Eisentrager effectively
remove military commissions from Fifth and Sixth Amendment scrutiny,
the UCMJ's allowance of military commissions and specialized rules for
trials before these commissions could tempt commanders to use these pro-
visions to try foreign soldiers for war crimes. Although the Supreme
Court’s opinions precede the enactment of the UCMJ, the cases have not
been overruled. Many of the opinions’ principles, particularly the inappli-
cability of the Fifth Amendment to nonresident aliens, have been reaf-
firmed since.?%®

b. Judicial Deference
To worsen the foreign military war-crimes suspect’s situation, the

civilian judiciary has historically refused to make a searching inquiry into
the practices of military justice and regulations. Under the judicially cre-

267. Id. 8 836(a) (emphasis added).

268. MCM, supra note 44, pt. |, para. 2(b)(2).

269. See, eg., United States v. Verdugo-Urquidez, 494 U.S. 259, 269 (1990) (reaf-
firming Eisentrager); Wright v. Markley, 351 F.2d 592, 593 (7th Cir. 1965) (citing Quirin
to support holding that military tribunals, and specifically courts-martial, “ are not governed
by the procedure for trials prescribed in the Fifth and Sixth Amendments”).
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ated “military deference doctring,” civilian courts considering constitu-
tional challenges to military laws “perform a more lenient constitutional
review than would be appropriate if the challenged |egislation were in the
civilian context.”270 Courts have used this doctrine to justify judicial def-
erence to the military in areas ranging from restrictions on the free speech
and religious freedoms of military personnel?’! to a refusal to apply the
Sixth Amendment right to counsel in low-level military courts-martial .22

The military deference doctrine ensures that the general presumption
regarding challengesto military trialsleansin favor of Congress's exercise
of its rulemaking powers for the armed forces. The Supreme Court wrote
in a 1975 opinion that the congressional scheme reflected by the UCMJ
contains an implicit view “that the military court system generally is ade-
guate to and responsibly will perform its assigned task. We think this con-
gressional judgment must be respected and that it must be assumed that the
military court system will vindicate servicemen’s congtitutional rights.” 273

To promote the congressional judgment, the standard of due process
for military proceedings differs from the civilian standard. Although the
Due Process Clause of the Fifth Amendment provides some protection to
military defendants, courts use the military deference doctrineto limit due-
process analysis to a balancing test: “whether the factors militating in
favor of counsel at summary courts-martial,” or in favor of another consti-
tutional right, “are so extraordinarily weighty as to overcome the balance
struck by Congress’ in favor of the military.2”* Usually, deference “‘is at
its apogee,’” the Supreme Court has written, “when reviewing congres-
sional decisionmaking in this area.” 2"

270. John F. O’ Connor, The Origins and Application of the Military Deference Doc-
trine, 35 Ga. L. Rev. 161 (2000) (describing how application of doctrine in constitutional
challenges to military regulations “often leads to results contrary to cases decided in the
civilian context”).

271. Goldman v. Weinberger, 475 U.S. 503 (1986) (upholding Air Force's ban on
wearing of yarmulke by Orthodox Jewish officer while in uniform); Parker v. Levy, 417
U.S. 733 (1974) (affirming conviction of Army captain for openly making remarks critical
of Vietham War).

272. Middendorf v. Henry, 425 U.S. 25 (1976) (finding no right to counsel before
summary courts-martial).

273. Schlesinger v. Councilman, 420 U.S. 738, 758 (1975).

274. Middendorf, 425 U.S. at 44; see also Weiss v. United States, 510 U.S. 163
(1994) (applying Middendorf test to issue of fixed terms for military judges).

275. See Weiss, 510 U.S. at 176 (quoting Rostker v. Goldberg, 453 U.S. 57, 70
(1981)).
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Furthermore, the inability of nonresident aliens to receive protection
under the Bill of Rights, a protection enjoyed by U.S. civilians, would ren-
der the procedures and safeguards largely irrelevant. As Justice Jackson
noted in his majority opinion in Eisentrager, the absence of Fifth Amend-
ment protection for U.S. soldiers would make extension of that protection
to enemy nonresident aliens “a paradox indeed” because those aliens
would then have more rights than U.S. citizens who had temporarily for-
feited those rights through current military service.?’® Thus, the inapplica-
bility of at least part of the Fifth and Sixth Amendments to military
commissions,?’” and the absence of Fourth, Fifth and Sixth Amendment
protections to nonresident aliens for acts committed and property main-
tained overseas,?’® would allow the U.S. armed forces to place foreign mil-
itary war-crimes suspects on trial with only minimal procedural
protections. The Supreme Court’s rulings in Quirin, Yamashita, Eisen-
trager, and Verdugo-Urquidez constitute a seal of approval to do just that.

To illustrate further the importance of the Court’s rulings to military
trials in the modern era of military criminal law, one must examine the
source of authority for the practices and procedures of the UCMJ and the
subsequent evidentiary rules. The procedural protections of the UCMJdo
not derive directly from the Bill of Rights, but from Congress's constitu-
tional power to “make rulesfor the Government and Regulation of the land
and naval Forces.”2® Also, there are questions about whether the Bill of
Rights applies at all to the armed forces, or whether it applies in part, or
how much.?®® The Court of Military Appeals has held that the Fourth,
Fifth, and Sixth Amendments apply at least in part in courts-martial .28t Yet
the Supreme Court has not overruled Quirin, Yamashita, Eisentrager or
Verdugo-Urquidez, so the application of the Bill of Rights by the Court of
Military Appeals to military commissions trying foreign military war-

276. 339 U.S. 763, 783 (1950).

277. See Bryan William Horn, Note, The Extraterritorial Application of the Fifth
Amendment Protection Against Coerced Self-Incrimination, 2 Duke J. Comp. & INT'L L.
367, 371 n.38 (1992) (citing Quirin for the proposition that “ neither the Fifth nor the Sixth
Amendments appliesin trials before a Military Commission”).

278. InreYamashita, 327 U.S. 1 (1946); Eisentrager, 339 U.S. 763; United Statesv.
Verdugo-Urquidez, 494 U.S. 259 (1990).

279. U.S. Consr. art. |, § 8, cl. 14; GiLLiGAN, supra note 252, at 24-25.

280. GiLLicaN, supra note 252, at 25.

281. SeeUnited Statesv. Jacoby, 29 C.M.R. 244, 246-47 (C.M.A. 1960) (“[T]he pro-
tections of the Bill of Rights, except those which are expressly, or by necessary implication
inapplicable, are available to members of the armed forces.”); GiLLiGaN, supra note 252, at
26 (mentioning post-Jacoby application of Fourth, Fifth, and Sixth Amendmentsin “liter-
ally thousands of cases’).
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crimes suspects must be constrained by the holdings of these Supreme
Court precedents.

¢. Commanders Control of Proceedings

Finally, the role of the commanding officer provides another way to
misuse the military commission to produce a “judicial lynching,” to use
Justice Murphy’s words in Homma. Under the UCMJ, the power to con-
vene ageneral court-martial or military commission “isafunction of com-
mand.”282 The power is personal, it cannot be delegated, and it can be
exercised by the President, the Secretary of Defense, the Service Secretar-
ies, and commanding officers of posts as small as an Army brigade, a
Marine regiment, an Air Force wing, or anaval station.?83 The convening
authority personally appoints the members of the court-martial, although
convening officers cannot appoint the prosecutors or defense counsel or
the military judge?® detailed to each general court-martial .25 Thus, the
commanding officer’s ability to control the military justice system remains
what Gilligan recently called the “primary flaw” in the modern system of
the UCMJ.286 |n theory, this would allow a modern-day MacArthur to
mani pul ate the composition and practice of amilitary commission formed
to try a modern-day Homma, once again producing an unfair trial con-
trolled by the improper exercise of command influence.

282. GiLLiGAN, supra note 252, at 512-13.

283. Id.; seealso 10 U.S.C. § 822(a) (2000).

284. Because military judges are regular officers subject to regular ratings and fit-
ness reviews by higher-ranking officers, there is at least a potential for abuse by senior
officers or the Service Secretaries in selection and continued posting of military judges.
GILLIGAN, supra note 252, at 548-50 (describing attempt by U.S. Secretary of the Navy to
firemilitary judge by issuing order to Judge Advocate Genera of the Navy, who refused to
carry out the order). But seeWeissv. United States, 510 U.S. 163, 179 (1994) (“We believe
the applicable provisions of the UCMJ[such as Article 26], and corresponding regul ations,
by insulating military judges from the effects of command influence, sufficiently preserve
judicial impartiality so asto satisfy the Due Process Clause.”).

285. 10 U.S.C. § 825(d)(2) (appointment of court-martial); id. 8 826 (appointment
of military judge); id. 8 827 (appointment of prosecutors and defense counsel).

286. GiLLIGAN, supra note 252, at 36.
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B. The Third Geneva Convention
1. History of the Development of the Convention

In the wake of World War 11, the International Committee of the Red
Cross (ICRC) decided to address inadequacies in the 1929 POW Conven-
tion.?8” Following the drafting of new conventions and their tentative
adoption at an international Red Cross conference in Stockholm in 1948,
delegates from fifty-nine nations convened in Geneva in the spring and
summer of 1949 to revise the drafts.?8® Beginning on 12 August 1949, the
delegates signed the four Geneva Conventions.?®® In addition to new or
revised conventionsfor the protection of civiliansand injured military per-
sonnel,2%0 the 1949 Conventions included a revised Geneva Convention
for the treatment of POWSs. On 30 August 1955, the United States ratified
the new Geneva Convention Relative to the Treatment of Prisoners of War,
which went into effect for the United States on 2 February 1956 and
remains in force today.2%!

2. Relevant Provisions of the Convention

The Third Convention retained almost all of the provisions of the
1929 POW Convention, and added a new article to address the status of
captured soldiers who are suspected of war crimes. This was done as a
response to Yamashita and other Allied court decisions, which held that
soldiers who had committed war crimes before capture were not protected
by the 1929 POW Convention, but that soldierswho had committed crimes
after capture enjoyed full protection.?% The distinction between acts com-
mitted before capture and after capture offended the ICRC as an arbitrary
distinction, and the ICRC proposed at the 1948 Stockholm conference that
war-crimes suspects receive full protection as POWsfrom the time of cap-

287. INT'L ComM. oF THE RED Cross, CoMMENTARY: |11 GENEvA CoNVENTION RELATIVE
TO THE TREATMENT OF PrisoNERS oF WAR 6 (J. Pictet et d. eds., 1960) [hereinafter ComMEN-
TARY].

288. Id. at 6.

289. Id. at 9.

290. First Geneva Convention, supra note 167, 6 U.S.T. 3114, 75 U.N.T.S. 31; Sec-
ond Geneva Convention, supra note 167, 6 U.S.T. 3217, 75 U.N.T.S. 85; Fourth Geneva
Convention, supra note 167, 6 U.S.T. 3516, 75 U.N.T.S. 287.

291. Third Geneva Convention, supra note 3.

292. ALLAN Rosas, THE LEGAL STATUS OF PrISONERS OF WAR: A STUDY IN INTERNA-
TIONAL HuMANITARIAN LAw AppLicABLE IN ARMED ConFLICTs 168 (1976); COMMENTARY,
supra note 287, at 413 (citing Yamashita and French, Dutch, and Italian war-crimes trials).
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ture until the time of conviction.?®> The 1949 diplomatic conference
expanded the proposal to protect war criminals as POWSs after convic-
tion.2%

Theresult was Article 85, which states: “Prisoners of war prosecuted
under the laws of the Detaining Power for acts committed prior to capture
shall retain, even if convicted, the benefits of the present Convention.” 2%
Those POWSs “enjoy all the safeguards which the Convention provides,”
namely, the rights of defense under Article 105.% They also retain post-
conviction rights, such as the rights to submit complaints, receive relief
parcels, and be visited by ICRC representatives.2®’

In addition to Article 85, the Third Geneva Convention contains other
articles specifying which laws govern POWSs' conduct, what form of tribu-
na will try POWSs for misconduct, and what minimum guarantees of fair
trial will be given to POWs. Article 82 states that POWSs are subject to
their captors’ laws, as applied to the captor-nation’s own soldiers.?%® Arti-
cle 129 imposes a duty on signatory nations holding persons suspected of
grave breaches of the Third Convention, as defined in Article 130, to try
those POWSs for war crimes.?® Article 84 states that only military courts
cantry POWSs, unlessthe detaining nation’s laws permit military personnel
to be tried by civilian courts.3® Article 84 also requires the detaining
nation to extend certain minimum procedural rights to POWs on trial .30

The certain minimum procedural rights that POWSs retain under the
Third Convention are listed in Article 105, which grants a prisoner the
rights to counsel of the prisoner’s own choosing, to the calling of wit-
nesses, and to an interpreter.32 The prisoner’s counsel has a minimum of
two weeks to prepare adefense, may interview the prisoner in private, and
may confer with defense witnesses.3%® The prisoner also has a right to
receive particulars of the charges, as well as “the documents which are

293. Rosas, supra note 292, at 168.

294. 1d.

295. Third Geneva Convention, supra note 3, art. 85, 6 U.S.T. at 3384.
296. CoMMENTARY, supra note 287, at 423.

297. 1d.

298. Third Geneva Convention, supra note 3, art. 82, 6 U.S.T. at 3382.
299. Id. arts. 129-130, 6 U.S.T. at 3418.

300. Id. art. 84,6 U.S.T. at 3382, 3384.

301. Id.

302. Id. art. 105, para. 1, 6 U.S.T. at 3396.

303. Id. art. 105, para. 3, 6 U.S.T. at 3396.
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generally communicated to the accused by the laws in force in the armed
forces of the Detaining Power,” in a language that the prisoner under-
stands, within “good time before the opening of the trial.” 3%

3. Weaknesses of the Convention

Article 4 of the Third Convention specifies, in part, “ Prisoners of war,
in the sense of the present Convention, are persons belonging to one of the
following categories, who have falen into the power of the enemy: (1)
Members of the armed forces of a Party to the conflict . . . .”3% Since all
captured foreign military personnel are POWs under Article 4, and since
all POWSs retain the protection of the Third Convention even when sus-
pected of war crimes, foreign military war-crimes suspectswould merit the
full protection of the Third Convention.

In his analysis of Yamashita and Homma, Colonel Wiener cited the
Third Convention’s Article 85 as proof that “no cases like Yamashita or
Homma can ever arise again” because Article 85 would require use of the
“lawyerized” provisions of the UCMJ when trying future military war-
crimes suspects.3%® Nevertheless, Article 85 does not protect foreign mil-
itary personnel from procedurally unfair prosecutions. First, it refersto
prosecution under “the laws of the Detaining Power.” This would mean
that foreign military personnel in U.S. custody would be tried in accor-
dance with the Constitution, which has been interpreted by the Supreme
Court in Quirin, Yamashita, Eisentrager, and Verdugo-Urquidez to deny
the protections of the Bill of Rights to nonresident aliens, such as foreign
war criminals.3%7 Second, Articles 82, 84, and 129 of the Third Conven-
tion would return foreign soldiers to the mercies of municipa military
prosecution, that is, to the army that defeated and captured them. Third,
Article 105 of the Third Convention does not list or describe general or
universal standards of procedure, evidence, or due process.

Article 82 of the Third Convention subjects POWsto thelaws of their
captors armed forces.3® This derives from the 1907 Hague Regulations
and Article 45 of the 1929 POW Convention, which had allowed the appli-
cation of the captor’s military laws to POWs because prisoners of war are

304. 1d. art. 105, para. 4, 6 U.S.T. at 3396.

305. Id. art. 4, 6 U.S.T. at 3320.

306. Wiener, supra note 241, at 214.

307. SeesupraPart IV(A)(D).

308. Third Geneva Convention, supra note 3, art. 82, 6 U.S.T. at 3382.
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confined for military purposes and retain their status as military person-
nel.3% |n the case of foreign soldiers tried by the United States for war
crimes, Article 82 would combine with the inapplicability of the Fifth and
Sixth Amendments to military commissions, and the inapplicability of the
Fourth, Fifth, and Sixth Amendments to nonresident aliens, to place these
soldiersin aprecarious position.31° Thiswould return foreign military per-
sonnel to the status quo of Quirin, Yamashita, Eisentrager, and Verdugo-
Urquidez: they would have fewer rights than U.S. civilians, resident
aliens, or even U.S. military personnel.

Article 84 of the Third Convention further restricts military war-
crimes suspects' rights becauseit requires military trialsfor POWSs, unless
the captor-state’s laws allow civil trial for the crimes committed by the
POWSs.3™* The ICRC’s Commentary to Article 84 explained that, although
POWSs might derive an advantage from trial by “generally less severe’
civilian courts, military courts could consider “infringements of the mili-
tary laws and regulations to which prisoners of war are subject.” 312 There-
fore, it “was preferable to recognize the competence” of military courts.3!3
The Commentary also stated that the civil-court exception of Article 84
derived from some states that confined certain offenses to civil tribunals
alone, “whether or not committed by members of the armed forces to
whom prisoners of war are assimilated.”31* Article 84’s second paragraph,
which provides that the procedural safeguards of Article 105 represent the
minimum conditions to be fulfilled by any court that tried POWSs, further
enhances the flexibility of court choice.3!® Yet the preference for military
courts in Article 84 would harm foreign military personnel by placing
them before military courts-martial or commissionsthat lack the protective
structures found in civilian courts. Thus, the Third Geneva Convention
failsto aid the modern military war-crimes suspect, just asits 1929 prede-
cessor failed to protect Homma and his contemporaries.

Article 105 of the Third Convention specifies a POW’s minimum
guarantees of defense. Nevertheless, Article 105 and the Third Conven-
tionin genera aresilent asto universal standards of procedure, admissibil-

309. CoMMENTARY, supra note 287, at 406-07, 726 (comparing articles of 1929 POW
Convention and Third Geneva Conventions).

310. SeesupraPart IV(A).

311. Third Geneva Convention, supra note 3, art. 84, 6 U.S.T. at 3382, 3384.

312. CoMMENTARY, supra note 287, at 412.

313. 1d.

314. 1d.

315. 1d.
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ity of evidence, or due processin general, although the ICRC Commentary
remarked that Article 105'slist of rightswas“in no way exhaustive and the
Detaining Power may grant others.”31® Under these circumstances, captor
nations would be within the letter of the Third Convention if they wereto
allow only those rights listed in Article 105, even if fundamental notions
of fair play, justice, and an effective defense were not observed.

Article 129 requires signatory nations to bring persons suspected of
“grave breaches’ as defined in Article 130, including those accused of
murdering or torturing POWSs, into their own courts.3Y” The only glimmer
of hopefor the accused military war criminal isthat Article 129 apparently
does not exclude extradition to an international tribunal. The ICRC Com-
mentary maintained, “ On that point, the Diplomatic Conference specially
wished to reserve the future position and not impede the progress of inter-
national law.” 318

C. Protocol | to the Geneva Conventions
1. Development of the Protocol

Another international agreement that may protect the foreign military
war-crimes suspect is Protocol | to the Geneva Conventions.®1° 1n 1977, a
diplomatic conference at Geneva drafted two new protocols to the four
Conventions of 1949. Protocol | concerned the application of the 1949
Conventions to international wars, while Protocol |1 dealt with interna
armed conflicts.

2. Relevant Provisions of Protocol |

Article 75 of Protocol | is the most important provision for war-
crimes trials, as it defines the “fundamental guarantees’ for al “persons
who are in the power of aParty to the conflict and who do not benefit from
more favourable treatment under the Conventions or under this Proto-

316. Id. at 491.

317. Third Geneva Convention, supra note 3, art. 129, 6 U.S.T. at 3418.

318. CoMMENTARY, supra note 287, at 624.

319. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relat-
ing to the Protection of Victims of International Armed Conflicts, June 8, 1977, 1125
U.N.T.S. 3.
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col.”320 Part 4 of Article 75 lists various “ generally recognized principles
of regular judicial procedure.” 3?! These principlesinclude aban on ex post
facto laws, presumption of innocence rebuttable only by proof beyond a
reasonabl e doubt, protection against compelled self-incrimination, protec-
tion against double jeopardy, and a right to confront opposing witnesses
and to summon defense witnesses.32? Part 4 also states that the general
procedures “shall afford the accused before and during histrial all neces-
sary rights and means of defence.”3?® Part 6 of Article 75 provides, “Per-
sonswho are arrested, detained or interned for reasonsrelated to the armed
conflict shall enjoy the protection provided by this Article until their final
release, repatriation or re-establishment, even after the end of the armed
conflict.”32* Part 2 of Article 75 further describes the accused military war
criminal’s status as a POW:

While all combatants are obliged to comply with the rules of
international law applicablein armed conflict, violations of these
rules shall not deprive acombatant of hisright to be acombatant,
or, if hefallsinto the power of an adverse Party, of hisright to be
aprisoner of war.3?

To further ensure that war-crimes suspects, including military person-
nel, receivefull protection under the Third Convention, Part 7(b) of Article
75 specifies that those persons “who do not benefit from more favourable
treatment under the Conventions or this Protocol shall be accorded the
treatment provided by this Article.” 3%

3. Weaknesses of Protocol |

Protocol | provides more comprehensive guarantees of defense than
the Third Geneva Convention provides. The international community has
accepted those guarantees, at least in principle: asof 2002, 159 nations had
ratified or acceded to Protocol I, including China, Germany, North Korea,
Russia, and the United Kingdom.3?” Although Protocol | is considered
customary international law, several statesthat have recently fought, or are

320. 1d. art. 75, 1125 U.N.T.S. at 37.

321. 1d. art. 75, pt. 4, 1125 U.N.T.S. at 37-38.
322. 1d.

323. 1d.

324. 1d. art. 75, pt. 6, 1125 U.N.T.S. at 38.
325. 1d. art. 75, pt. 2, 1125 U.N.T.S. at 23.
326. 1d. art. 75, pt. 7(b), 1125 U.N.T.S. at 38.
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likely to fight, international wars have not ratified Protocol |. These war-
ring yet nonratifying countries include France, India, Iran, Irag, Israel,
Pakistan, and the United States.3® Because these states have not ratified
Protocol | and may not consider themselves constrained by it, Article 75 of
the Protocol may not be followed when the nonratifying states fight inter-
national warsand try foreign military personnel for war crimes. The status
of Protocol | as customary international law, however, could cause other
states to apply moral and diplomatic pressure to compel the nonratifying
states to follow Protocol | in fact if not in law.

D. Thelnternationa Criminal Court: Islt the Answer?

Giventhefailingsof existing national-level prosecutions of war crim-
inalsin general and military war criminalsin particular, international pros-
ecutions would appear to offer the best method for ensuring a lasting
precedent of war-crime prosecution. An international tribunal, such as
Nuremberg or its modern successor, the ICTY, carries a cachet of authority
as one court speaking for all humanity. This cannot be said of the military
commission in Homma, plagued as it was by the appearance of narrow-
minded retribution. At first glance, the proposed |CC appearsto providea
useful tool for prosecuting war-crimes suspects, and the permanent inter-
national tribunal would diminish the appearance of victor'sjustice. Yetthe
structure of the ICC, as spelled out in the 1998 Rome Statute (ICC Statute),
does not fully meet the specialized needs of military personnel accused of
war crimes.3® To demonstrate this, Homma will be analyzed in the con-
text of the modern world under the ICC Statute.

1. Relevant Features of the ICC

The ICC Statute provides several features of importance to defen-
dantsin military war-crimestrials. First, itsjurisdiction would specifically
include war crimes, defined by means of an exhaustive list of offenses.3%0
These crimes include grave breaches of the Geneva Conventions and

327. Int'| Comm. of the Red Cross, Geneva Conventions of 12 August 1949 and
Additional Protocols of 8 June 1977: Ratifications, Accessions and Successions, at http://
www.icrc.org/eng/party_gc (last visited May13, 2002).

328. 1d.

329. Rome Statute of the International Criminal Court, July 17, 1998, U.N. Doc. A/
CONF. 183/9 (1998) [hereinafter ICC Statute], reprinted at 37 .L.M. 999.

330. Id. art. 8, para. 2, 37 |.L.M. at 1006-08.
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twenty-six different crimes categorized within “ other serious violations of
the laws and customs applicablein international armed conflict, within the
established framework of international law.”33! The ICC Statute restricts
jurisdiction to those “war crimes. . . committed as apart of aplan or policy
or as part of alarge-scale commission of such crimes.”3%2

The main jurisdictional component of the ICC Statute is its comple-
mentarity. Article 1 of the ICC Statute specifies that the court “shall be
complementary to national criminal jurisdictions.”333 This means that
national courts will continue to perform the bulk of prosecutions for war
crimes, crimes against humanity, and genocide.

The ICC Statute creates three methods of obtaining jurisdiction over
suspects: referral by the U.N. Security Council, referral by individual
nations, and initiation by the ICC prosecutor.®3* Once jurisdiction is
obtained, the next issue would be whether the case could be admitted to the
ICC for prosecution. Article 17 of the ICC Statute bars the ICC from
admitting a case that is being or has been investigated or prosecuted by a
country with jurisdiction, unless that country is“unwilling or unable gen-
uinely” to investigate or prosecute, or its decision not to prosecute results
from that unwillingness or inability.3%> Articles 18 and 19 specify the pro-
cedure of notice and challengeto | CC admission and jurisdiction. ThelCC
prosecutor hasto notify all state parties and nonparty states that would nor-
mally exercise jurisdiction when a case is referred to the ICC by a state
party or by a prosecutor-instigated investigation.3% Suspects and states
can challenge admission and jurisdiction through an appeal's process.33’
The Security Council can also halt a prosecution for twelve months by a
resolution under Chapter V11 of the U.N. Charter.338

The ICC Statute provides thorough trial procedures and rules of evi-
dence. Article 67 of the ICC Statute lists the rights of defendants, includ-
ing theright to an impartial and fair public hearing and to other “minimum

331 Id.

332. Id.

333. Id. art. 1, 37 1.L.M. at 999, 1003. See generally Lieutenant Colonel Michael A.
Newton, Comparative Complimentarity: Domestic Jurisdiction Consistent with the Rome
Satue of the International Criminal Court, 167 MiL. L. Rev. 20 (2001).

334. Id. art. 13, 37 |.L.M. at 1010-11.

335. Id. art. 17, para. 1(a)-(b), 37 1.L.M. at 1012.

336. Id. art. 18, 37 |.L.M. at 999, 1012-13.

337. Id. art. 19, 37 |.L.M. at 1013-14.

338. Id. art. 16, 37 |.L.M. at 1012.
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guarantees.” 3% Defendants have the right to prompt and detailed informa-
tion of the charges.3*° They also have the right to adequate time and facil-
ities for preparing a defense, and to choose attorneys or receive appointed
counsel, or to represent themselves.3*! The attorney-client privilege also
exists to protect communications with counsel.3*2 Furthermore, defen-
dants may confront opposing witnesses and subpoena defense witnesses
and shall have protection from compelled self-incrimination.>*® Defen-
dants can make adefense statement, and can receivefree interpretation and
transgl ation of documents.®** The defense also hasthe presumption of inno-
cence, rebuttable only by proof beyond a reasonable doubt.34°

2. Critique of the ICC Satute

The procedural and evidentiary protections of the ICC Statute mirror
the protections of Protocal | to the Geneva Conventions and further reiter-
ate that international law requires ahigh level of protection for defendants.
Such protections would work to a modern-day Homma's advantage, and
aleviate the dissenting concerns of Justices Murphy and Rutledge.

Nevertheless, only those defendants whom the ICC triesin the first
place can receive these protections. Thiswould present a problem for the
foreign military war-crimes suspect. Article 8(2) of the ICC Statute con-
tains a threshold requirement that individual war crimes be committed as
part of a plan or policy, or as part of alarge-scale commission of such
crimes.®* This provision excludes most individual war crimes, regardless
of the number of victims or the rank and power of the person involved.

Applying Article 8 to the situation in Homma illustrates the ICC’s
limitations. It would allow jurisdiction if the Bataan Death March had
been part of a plan of combat, or as part of a Japanese policy to violate or
ignore the Geneva Conventions. Because there was no evidence that the
Death March was part of the Japanese war plan for the Philippines, the

339. Id. art. 67, 37 1.L.M. at 1040.

340. 1d.

341. 1d.

342. 1d.

343. Id.

344. 1d.

345. 1d.

346. 1d. art. 8, para. 2, 37 |.L.M. at 1006.
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ICC’s first axis of war-crimes jurisdiction would not apply.3*’ The other
axis—large-scale commission of war crimes—might have applied to
Homma, however. The Japanese universally mistreated POWSs, as shown
by the deaths of approximately twenty-seven percent of all American and
British Commonwealth POWSs confined by Japan, compared to adeath rate
of four percent of American and British POWSs held by Germany.3*¥ The
Allied and neutral nations protested such atrocities repeatedly, yet the
deaths continued.3* If these facts indicated the presence of a policy of
intentional neglect of POWSs, then ICC jurisdiction would apply to
Homma.3® Without such evidence of a conspiracy or plan that involved
violations of the Third Geneva Convention, however, Homma would not
qualify for ICC prosecution, but would be subject to national prosecution
by the United States or the Philippines.

The second and most significant problem in a modern-day prosecu-
tion of Homma s complementarity. The ICC’s prosecutions will be com-
plementary to national courts. Various provisions of the ICC Statute
suggest, in the words of British barrister and human rights law analyst
Geoffrey Robertson, “that ‘ subordinate’ would be a more accurate descrip-
tion of the legal relationship.” 3! These provisionsinclude the acquisition
of jurisdiction, admissibility of investigation, and the mechanisms for
challenging admissibility and jurisdiction.

Of the ICC'’s three methods of obtaining jurisdiction,3*? Robertson
has described initiation by the ICC prosecutor a “clumsy procedure” that
would be used infrequently.®>® Prosecutions under this method will have
to rely on information volunteered by various states, organizations, U.N.
organs, and “other reliable sources,” and will have to win approval from
the ICC Pre-Trial Chamber, after that chamber has examined evidence,
heard objections to jurisdiction, and ruled that a prima facie case exists.3>

347. SeeinfraPart 11 & nn. 12-35 (failure of Japanese prisoner-evacuation plan).

348. PiccicaLLo, supra note 45, at 27.

349. 1d. at 2009.

350. Seeid. (“While perhaps not the result of an organized governmental plan . . .
these crimes were not ‘stray incidents’ either . ...").

351. GeorFrey RoBERTSON, CRIMES AGAINST HUMANITY: THE STRUGGLE FOR GLOBAL
Justice 349 (2000).

352. ICC Statute, supra note 329, art. 13, 37 1.L.M. at 1010-11.

353. ROBERTSON, supra note 351, at 347.

354. |CC Statute, supra note 329, art. 15, 37 |.L.M. at 1011; RoerTsON, Supra note
351, at 347.
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The vast majority of prosecutions, in Robertson’s view, will therefore
occur through Security Council referral or individual-state referral .3

Jurisdiction through Security Council referral would not pose a prob-
lem for foreign military war-crimes suspects because it would deliver them
to the ICC on the Security Council’s request and not to the courts of the
state seeking to prosecute the suspects. Robertson has praised this method
asrendering ad hoc tribunals obsol ete.3>6 Thiswould be the fairest method
for Homma because it would send him to the ICC seat at The Hague and
not to wherever a U.S. military commission might convene.

Jurisdiction through individual state referral, to be used when the
Security Council does not act, will defer the ICC’s prosecution and give
primacy of prosecution to the nationa courts.®*’ The ICC cannot acquire
jurisdiction unless the crimes occur inside a state that was a party to the
ICC Statute or has accepted | CC jurisdiction, or was allegedly committed
by acitizen of a state-party or accepting state.3® This method poses the
most problems for ICC prosecution. First, states engaged in the “vicious
repression” that createswar crimes, crimes against humanity, and genocide
likely would not ratify the ICC Statute.*® Second, a nonparty state with
jurisdiction over a suspect could reject the ICC's exercise of jurisdiction
by refusing to lodge the required declaration of acceptance with the ICC
registrar.

In Homma, the two relevant nations would have been Japan, the
defendant’s homeland, and the United States, where the crimes occurred,
given that the Philippines were aU.S. territory in 1942. As of the date of
this writing, Japan and the United States have not ratified the ICC Stat-
ute.3% |n fact, Japan has not signed the statute at all, although the United
States has signed.®®! The failure of Japan and the United States to ratify
the ICC Statute would strip the ICC of jurisdiction. Moreover, the deaths
of U.S. soldiers on U.S. territory might give the United States an excuse

355. RoBERTSON, supra note 351, at 347.

356. Id. at 345.

357. ICC Statute, supra note 329, art. 13(a), 37 I.L.M. at 1010; RoBeRTSON, Supra
note 351, at 345.

358. ICC Statute, supra note 329, art. 12, para. 2, 37 |.L.M. at 1010 (preconditions
to exercise of jurisdiction); id. art. 14, 37 |.L.M. at 1011 (referral by state party); RoBerT-
SON, supra note 351, at 345-46.

359. RoBERTSON, supra note 351, at 346.

360. United Nations, Rome Satute of the International Criminal Court, at http://
www.un.org/law/icc (Ratification Status) (last visited May 13, 2002).



2002] WAR CRIMES SUSPECTS LACK PROTECTION 87

not to surrender Homma, thus ensuring that U.S. courts administered swift
justice.

Article 17 of the ICC Statute reinforces the problem of complementa
rity through its treatment of admissibility of cases. The ICC cannot admit
cases that are the subject of good-faith investigation or prosecution by a
country with jurisdiction.®6? Robertson has criticized this provision as
“much too broad,” on the ground that it “kow-tows to state sovereignty”
because the ICC would not be able to investigate, let alone prosecute, any
case that a national prosecutor has investigated.3 The ICC prosecutors
would then have to convince the ICC of the national authorities” unwill-
ingness or inability genuinely to investigate a crime, which could be diffi-
cult to prove because ICC judges would be leery of questioning national
judicial systems.3%4 Article 17, as Robertson observes, gives states an
incentive to “deny the ICC jurisdiction over their nationals by pretending
to put them on trial.”3% In Homma and similar cases, the United States
could thwart an ICC prosecution by investigating and prosecuting on its
own, aswith the war criminals who were outside the scope of the Nurem-
berg and Tokyo tribunals.

To compound these problems, the ICC Statute contains a detailed
structure for challenging admissibility and jurisdiction that further aggra-
vates complementarity and weakens the power of the ICC.3%¢ Once acase
has been referred to the | CC, the | CC prosecutor will haveto notify all state

361. Id. Editor’s Note: Although the Rome Satute will enter into force on 2 July
2002, the United Satesretracted its signature after the author submitted thisarticlein Sep-
tember 2001.

In a communication received on 6 May 2002, the Government of the
United States of America informed the Secretary-General of the
following: Thisistoinform you, in connection with the Rome Statute
of the International Criminal Court adopted on July 17, 1998, that the
United States does not intend to become a party to the treaty. Accord-
ingly, the United Stateshas no legal obligationsarising fromits signature
on December 31, 2000. The United States requests that its intention not
to become a party, as expressed in this letter, be reflected in the deposi-
tary’s status lists relating to this treaty.

362. ICC Statute, supra note 329, art. 17, para. 1(a)-(b), 37 |.L.M. at 1012.
363. RoserTsoN, supra note 351, at 350.
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366. 1CC Statute, supra note 329, arts. 18-19, 37 1.L.M. at 999, 1012-13.
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parties and nonparty states that would normally exercise jurisdiction.367
Robertson has attacked this provision, stating that the notice required in
Article 18 would “serve to tip off criminals.”3% Also, Article 18 would
allow hostile states to thwart prosecution by conducting their own investi-
gation, which would lead to inadmissibility under Article 17. Article 19,
moreover, would allow suspects and states—even nonparty states with
jurisdiction over the suspects—to challenge admissibility and jurisdic-
tion.®®°® This, in Robertson’s view, reinforces the complementarity prob-
lem by giving states “hostile to a prosecution” the opportunity to “derail a
prosecution, or to delay it for years through appellate maneuvers.” 370
Again, the United States' desire to prosecute General Homma would pre-
vent the ICC from admissibility and jurisdiction because U.S. and Filipino
prosecutors could challenge the I CC by offering evidence of a good-faith
investigation and prosecution.

The Security Council could impose a further obstacle. It has the
power not only to refer a case to the ICC, thus avoiding the issue of com-
plementarity, but also to retard prosecution virtually indefinitely. Under
Article 16 of the ICC Statute, the Security Council has power toissueares-
olution that halts an investigation or prosecution for twelve months.3’1
The Security Council may renew this no-investigation order, and Article
16 does not specify how often the renewals can continue.3’2 Under these
circumstances, the United States, as a Security Council member, could try
to halt an ICC prosecutor’s investigation of Homma, or of any suspect
under U.S. jurisdiction, by convincing the other Security Council members
to adopt a resolution that would halt the investigation. The only possible
remedy for this situation would be for the ICC to reject such a request
because it would not relate sufficiently to restoration of peace or security,
the basis on which Chapter VIl of the Charter authorizes the Security
Council to take extraordinary measures.3’3

The creators of the ICC Statute did create a statute rich in procedural
protections for foreign military war criminals. Yet the Statute did not go

367. Id. art. 18,37 1.L.M. at 999, 1012-13.

368. RoserTsoN, supra note 351, at 351.

369. 1CC Statute, supra note 329, art. 19, 37 |.L.M. at 1013-14.

370. RoBerTSON, supra note 351, at 351.

371. ICC Statute, supra note 329, art. 16, 37 1.L.M. at 1012.

372. 1d.; see also RoeerTsON, supra note 351, at 348 (“The effect of Article 16 isto
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far enough to protect the rights of soldierslike Homma. The jurisdictional
and admissibility problems of the ICC would mean that Homma would
till be returned to his Allied captorsfor trial. In short, the ICC would not
protect Homma at all.

V. Primacy of International Tribunals and Other Possible Solutions
A. Primacy and Procedures. From ICTY to ICC?

Since the existing schemes of national-level prosecutions do not pro-
vide adequate protections for foreign military war criminals, other means
should be explored. The first would be to create international tribunals
with primacy over national courts, rather than to rely on the complementa-
rity of the ICC. The use of primacy-based jurisdiction would protect
defendants like Homma from potentially unfair, national-level trials. The
ICTY 37 serves as amodel for future international criminal tribunals, pri-
marily because of its statutory power of primacy over national courts.

1. ICTY Primacy Jurisdiction and Procedures

Some distinguishing features of the ICTY, when compared tothe ICC,
are the jurisdictional provisions set out in Article 9 of the ICTY Statute.
The ICTY and national courts “shall have concurrent jurisdiction to pros-
ecute personsfor seriousviolations of international humanitarian law com-
mitted in the territory of the former Yugoslavia since 1 January 1991.”37
Moreover, the ICTY “shall have primacy over national courts. At any
stage of the procedure, the International Tribunal may formally request
national courts to defer to the competence of the International Tribunal in
accordance with the present Statute and the Rules of Procedure and Evi-
dence of the International Tribunal.” 3’6 The primacy of the ICTY receives

374. Seegenerally Statute of the International Tribunal, Annex to Report of the Sec-
retary General Pursuant to Paragraph 2 of Security Council Resolution 808 (1993), U.N.
SCOR, 48th Sess., Supp. Apr.-June 1993, at 117, U.N. Doc. $/25704 (1993), reprinted at
32 1.L.M. 1159, 1192-1201 (1993) [hereinafter ICTY Statute], as amended by S.C. Res.
1166, U.N. SCOR, 53d Sess., 3878th mtg., U.N. Doc. SIRES/1166 (1998); S.C. Res. 1329,
U.N. SCOR, 55th Sess., 4240th mtg., U.N. Doc. YRES/1329 (2000). See also S.C. Res.
827, U.N. SCOR, 48th Sess., 3217th mtg. at 29, U.N. Doc. S/IRES/827 (1993), reprinted at
321.L.M. 1203 (1993) (enacting Security Council resolution for ICTY Statute).

375. ICTY Statute, supra note 374, art. 9(1), 32 1.L.M. at 1194.

376. Id. art. 9(2), 321.L.M. at 1194.
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further support from Article 29 of the Statute, which states that individual
states shall cooperate with the ICTY in the investigation and prosecution
of war-crimes suspects and mandates that nations “shall comply without
undue delay with any request for assistance,” including surrender or trans-
fer of suspects to the ICTY.377

Another important feature of the ICTY isits Rules of Procedure and
Evidence.®”® For example, defendants have the right to counsel, the right
to aninterpreter, and the right to remain silent.3° Defendants also have the
right to reciprocal disclosure of evidence, including exculpatory evi-
dence.3® The tribunal may admit evidence if it has probative value, as
with the SCAP rules used in Homma, but with critical caveats. It may not
admit evidence if the probative value is substantially outweighed by “the
need to ensure afair trial.” 38 Furthermore, the tribunal may exclude evi-
dence*“ obtained by methods which cast substantial doubt on itsreliability”
or if admission would violate “theintegrity of the proceedings.” 382 Thetri-
bunal may also admit written statementsin lieu of oral testimony if a bal-
ancing of factorsfor and against admission so justifies, and if asworn and
verified declaration attesting to the truth and correctness of the statement
is attached. 383

2. Analysisof Primacy

TheICTY's Statute, with itsjurisdictional decree of primacy, permits
the ICTY to block the ex-Yugoslav nations and provinces, particularly
Bosnia and Croatia, from subjecting captured enemy troops to trials such
as the military commission in Homma or its counterpart in Yamashita.

377. Id. art. 29, 32 I.L.M. at 1189.

378. Internationa Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of Former Yugo-
davia Since 1991, Rules of Procedure and Evidence, U.N. Doc. 1 T/32/Rev.18 (2000) [here-
inafter ICTY Rules], available at http://www.un.org/icty/basic/rpe/ 1T32_revi8con.htm;
see also United Nations, ICTY Amendments to the Rules of Procedure and Evidence, at
http://www.un.org/icty/basic/rpe/I T183e.htm (last modified Dec. 13, 2000).
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This favorable result is attained because individual nations have to coop-
erate with the ICTY and surrender war-crimes suspects if requested.

In 1998, the U.N. Security Council emphasized the ICTY's statutory
primacy through Resolution 1207.384 |n response to the Yugoslav govern-
ment’s failure to comply with the ICTY’s requests for arrest and extradi-
tion of several suspects, Resolution 1207 reiterated the Security Council’s
decision “that all States shall cooperatefully” withthe ICTY.3% The Secu-
rity Council affirmed “that a State may not invoke provisions of its domes-
tic law asjustification for its failure to perform binding obligations under
international |aw.”386

The concept of primacy received judicial reinforcement through the
1995 ICTY Appeals Chamber’s decision on jurisdiction in Prosecutor v.
Tadic.3®’ In reviewing a Bosnian Serb defendant’s interlocutory appeal
and the Trial Chamber’s denial of his pretrial motion on jurisdiction, the
Appeals Chamber considered hisclaim that the ICTY lacked primacy over
competent national courts.3 Before the commencement of the ICTY pro-
ceedings, the defendant had been under investigation by a German
court.38 The German government then surrendered the defendant to the
ICTY on request.3® The defendant claimed that the assumption of juris-
diction by the ICTY would violate the sovereignty of individual states.3%!
The ICTY prosecution, the defendant said, violated the doctrine of jus de
non evocando, which requires that an accused be tried only by existing
courts and not by special or extraordinary courts.3%

The Appeals Chamber rejected both contentions. First, it rejected the
defendant’s sovereignty argument on the basis that individual states could
voluntarily waive jurisdiction through cooperation with an international
tribunal such as the ICTY, thereby openly accepting that tribunal’s juris-

384. S.C. Res. 1207, U.N. SCOR, 53d Sess., 3944th mtg., U.N. Doc. SRES/1207
(1998), available at http://www.un.org/Docs/scres/1998/sres1207.htm.

385. Id.

386. Id.

387. Prosecutor v. Tadic, Case No. IT-94-1-AR72, Appeals Chamber (1995),
reprinted at 35 1.L.M. 32 (1996).

388. Id., 351.L.M. at 48.

389. Id., 351.L.M. at 49.

390. Id.

391. Id.,, 351.L.M. at 50.

392. Id.,, 351.L.M. at 52.
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diction.3% More importantly, it reasoned, norms concerning war crimes
and crimes against humanity had a universal character because those
crimes “shock the conscience of mankind” and constitute “acts which
damage vital international interests.”3% The nature of war crimes and
crimes against humanity required that “borders should not be raised as a
shield against the reach of the law and as a protection for those who tram-
ple underfoot the most elementary rights of humanity,” the tribunal
wrote.3% Without endowing international tribunalslikethe ICTY with pri-
macy over national courts, “there would be a perennial danger of interna-
tional crimes being characterised as ‘ordinary crimes,” or proceedings
being ‘ designed to shield the accused,” or cases not being diligently pros-
ecuted,” the tribunal concluded.3%

The Appeals Chamber then disposed of Tadic’s jus de non evocando
argument by stating that there was no universal acceptance of an exclusive
right of trial before one’s own national courts and under national laws.3%7
“[O]ne cannot find it expressed,” the tribunal wrote, “either in the Univer-
sal Declaration of Human Rights or in the International Covenant on Civil
and Political Rights, unless one is prepared to stretch to breaking point the
interpretation of their provisions.” 3% The Appeals Chamber stated that the
purpose of jus de non evocando was “to avoid the creation of special or
extraordinary courts designed to try political offences in time of social
unrest without guarantees of a fair trial.”3%° Transferring jurisdiction “to
an international tribunal created by the Security Council acting on behalf
of the community of nations’ would not infringe any of Tadic's rights, it
maintained; “quite to the contrary, they are all specifically spelt out and
protected under the Statute of the International Tribunal.”4® Any incon-
venience resulting from Tadic’s removal from his national forum was out-
weighed by “a dispassionate consideration of hisindictment by impartial,
independent and disinterested judges coming from all continents of the
world.”#%1 Concluding that the ICTY s exercise of primacy would not vio-

393. 1d., 351.L.M. at 50-51 (1995) (citing Bosnian legidative decree and letter from
Bosnian President to U.N. Secretary-General).

394. Id., 351.L.M. at 51 (quoting Attorney-General of Israel v. Eichmann, 36 I.L.R.
277, 291-293 (Isr. Sup. Ct. 1962)).
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late Tadic’s rights, the Appeals Chamber dismissed his interlocutory

3. The Mode! for Future Courts

The ICTY’s statutory provision of primacy should be inserted in all
permanent and ad hoc international courts with power to try foreign mili-
tary war-crimes suspects. The impartiaity of an international tribunal of
judges exercising primacy over national courts eliminates the risk of “vic-
tor’'sjustice.” The winning side in awar would not be able to claim first
right of prosecution of captured enemy soldiers, and it would not be able
to try those captured soldiers before a panel of judges selected from the
personnel of thevictor’'sarmy. Therules of procedure and evidence would
provide fairness to foreign soldiers, as they could challenge the use of
improperly obtained evidence, prejudicial evidence, and evidence without
sufficient indicia of reliability. The ICTY stands in direct contrast to
Homma and its use of atrial by the victor’'s own army with admission of
unverifiable evidence of low probative value and high risk of prejudice. In
fact, the ICTY Rules provide a useful link between Protocol | to the
Geneva Conventions and the |CC Statute, as the rulesreiterate the guaran-
tee of a proper defense and the necessary procedures to provide that
defense.

To solve the ICC’s problems with complementarity, the ICC Statute
should be amended to replace complementarity with a system of primacy.
Article 121 of the |CC Statute providesfor proposal of amendments by any
nation that is aparty to the ICC Statute, provided at least seven years have
elapsed from the Statute’ s entry into force.*®® The process of amending the
ICC Statute requirestwo different supermajority votesfor approval—first,
from the “ Assembly of States Parties,” a representative oversight body of
delegates from the “state party” nations, and second, from the individual
states-parties.*** Even though the ICC’s method of amendment may
appear untimely, it provides an opportunity for individual states and non-
governmental organizations to note the shortcomings of complementarity

402. Id.

403. ICC Statute, supra note 329, art. 121, para. 1, 37 |.L.M. at 1067.
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and suggest alteration or replacement with a primacy-jurisdiction amend-
ment for military war-crimestrials.

B. Protocol I: Should More Nations Ratify 1t?

The option of including a power of primacy in international tribunals
statutes, whether ad hoc or permanent tribunals, is but one option that
could be used to produce fair war-crimes prosecutions of foreign military
personnel. Another optionisto reform the existing structure of war-crimes
trials through Protocol | of the Geneva Conventions. Protocol | further
defines the status of military personnel as prisoners of war and how that
protected status is not lost even when war crimes are committed.*® Pro-
tocol | also specifies the minimum fundamental rights of due process under
the Conventions. Unfortunately, many of the nations more recently
embroiled in wars have yet to ratify Protocol 1. To ensure that Protocol |
has vitality as an explicit statement of international law, nonratifying
nations—particularly the United States, France, Israel, and Irag—should
ratify Protocol I, or else other nations, including the allies of the nonratify-
ing nations, should pressure them into de facto compliance.

V1. Conclusion

Since the 1940s, the United States has reorganized its laws in an
attempt to ensure that foreign military war-crimes suspects receive trials
that arefairer procedurally than those of Hommaand many of his contem-
poraries. Theinternational community, through the creation of the Geneva
Conventions, the additional protocols to the Conventions, and the ICC
Statute, has also sought to reform the system of trying those suspects. Yet
the potential for mischief remains because the reforms of U.S. law, the
Third Geneva Convention, and international criminal prosecutions have
not gone far enough. Thus, it remains quite possible that vengeful prose-
cutions and overwhelming bias will plague prosecutions of soldiers like
Homma, whether in Irag, the former Yugoslavia, or wherever soldiers of
different nations fight in future wars.

Further reforms need to beinstituted. In the absence of universal rat-
ification of Protocol | to the Geneva Conventions, al international tribu-
nals must have their statutes amended to guarantee ICTY-style primacy

405. See supra Part 1V(C).
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jurisdiction, procedures, and rules of evidence that guarantee fair trias of
foreign military war-crimes suspects. Otherwise, unfair trials will con-
tinue, leaving only a bitter taste of retribution with no value for improving
the morality of international criminal law. The noted international law
analyst, Sir Hersh Lauterpacht, identified this prospect near the end of
World War 11 and warned that the desire for revenge must yield before the
need for true justice.

It is incumbent upon the victorious belligerent intent upon the
maintenance and the restoration of international law, to make it
abundantly clear by his actions that his claim to inflict punish-
ment on war criminal[g] is in accordance with established rules
and principles of the law of nations and that it does not represent
avindictive measure of the victor resolved to apply retroactively
to the defeated enemy the rigours of a newly created rule.*®

If revengeisadish best served cold, then the existing system for trying for-
eign military war-crimes suspectsis a dish best not served at all. Without
further reforms, this system will continue to foster the practice of victor’'s
justice.

406. Hersh Lauterpacht, The Law of Nations and the Punishment of War Crimes, 21
BriT. Y.B. INT'L L. 58, 80 (1944).
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DOD CONTRACTOR COLLABORATIONS:

PROPOSED PROCEDURES FOR INTEGRATING
ANTITRUST LAW, PROCUREMENT LAW, AND
PURCHASING DECISIONS

MaJor Francis Dymonnp?
I. Introduction

Despite improvement due to acquisition reform, the [DOD]
acquisition process continues to be overly risk averse, which
inhibits innovation and access to creative, high technol ogy solu-
tions . . . The oversight community, at the operating level, con-
tinues to function with an inadequate understanding [of] the
realities and changing dynamics of the market or industry.?

One of the most pervasive changes in the U.S. defense industry and
procurement markets has been the rapid growth in Department of Defense
(DOD) contractor collaborations in both “systems” (or major end-items)3
and other nonsystems procurements.* While the trend in the general U.S.
economy has been to scrutinize such business practices under antitrust
laws, the DOD has only just begun a dialogue on the impact of such con-
tractor behavior onits procurements.® Likewise, DOD only recently began
to include measurements of market and industry competitiveness, the cor-
nerstone of antitrust policy, assignificant high-level planning factorsinthe

1. Judge Advocate Genera’s Corps, United States Army Reserve. Presently serving
as Senior Attorney, Office of the General Counsel, U.S. General Accounting Office.
LL.M., 2001, The Judge Advocate General’s School, U.S. Army, Charlottesville, Virginia;
M.B.A., 2000, University of Minnesota, Carlson School of Management, Minneapalis,
Minnesotg; J.D., 1993, Hamline University School of Law, St. Paul, Minnesota; B.A, 1990,
Ripon College, Ripon, Wisconsin. Previously assigned on active duty as Assistant Legal
Counsel, Office of the Chief, Army Reserve, Arlington, Virginia; Student, 49th Judge
Advocate Officer Graduate Course, The Judge Advocate General’s School, U.S. Army,
Charlottesville, Virginia, 2000-2001; Chief of Administrative Law, United States Army
Reserve 88th Regional Support Command, Fort Snelling, Minnesota, 1998-2000; Trial
Counsel and Specia Assistant United States Attorney, United States Army Alaska, Fort
Richardson, Alaska, 1996-1998; and, Command Contract & Fiscal Law Attorney, United
States Army South, Fort Clayton, Republic of Panama, 1994-1996. Member of the bars of
the United States Supreme Court and the Supreme Court of the State of Minnesota. This
article was submitted as athesisin partial completion of the Master of Laws requirements
of the 49th Judge Advocate Officer Graduate Course.
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monopsonist DOD “systems’ procurement process.” Although DOD, the

2. OFFICE OF THE SECRETARY OF DEFENSE, DEFENSE SciENCE BoARD Task Force oN PRe-
SERVING A HEALTHY AND CompPETITIVE U.S. DEFENSE INDUSTRY TO ENSURE OUR FUTURE
NATIONAL SECURITY, FINAL BRIEFING 25 (Nov. 2000) [hereinafter DSB ReporT oN PRESERVING
Derense INDUSTRY], available at http://www.ndia.org. Within the context of antitrust anal-
ysis of mergers and acquisitions, one scholar has concluded that “the Department [of
Defense] has not devised a common framework for its subordinate institutions to follow
when analyzing the competitive impact of specific consolidation events.” William E.
Kovacic, Competition Policy in the Postconsolidation Defense Industry, AnTiTRuST BuLL.,
Summer 1999, at 446. The DOD confronted some policy questions regarding both struc-
tural and personnel deficiencies in its decentralized approach to industrial structure and
market behavior in Orrice oF THE SeEcReTARY OF DerFense, Derense Science Boarp Task
Force oN VERTICAL INTEGRATION AND SuppLIER DEcisions 33-39 (May 1997) [hereinafter
DSB RePORT ON VERTICAL INTEGRATION].

3. “Major defense suppliers’ serve as prime contractorsto provide DOD with “major
systems” and other designated items or services. U.S. Dep'T oF Derensg, Dir. 5000.62,
IMPACT OF MERGERS AND AcquisiTioNs oF MAJor DOD SuprLiERs oN DOD ProcRAMS para.
3.2 (21 Oct. 1996) [hereinafter DOD Dir. 5000.62].

The term “major system” means a combination of elements that will
function together to produce the capabilities required to fulfill amission
need. The elements may include hardware, equipment, software or any
combination thereof, but excludes construction or cther improvementsto
real property. A system shall be considered a major system if (A) the
conditions of section 2302d of thistitle are satisfied, or (B) the systemiis
designated a “major system” by the head of the agency responsible for
the system.”

10 U.S.C. 8 2302(5) (2000). Section 2302d further provides:

For purposes of section 2302(5) of this title, a system for which the
Department of Defenseisresponsible shall be considered amajor system
if - (1) the total expenditures for research, development, test, and evalu-
ation for the system are estimated to be more than $115,000,000 (based
on fiscal year 1990 constant dollars); or (2) the eventual total expendi-
ture for procurement for the system is estimated to be more than
$540,000,000 (based on fiscal year 1990 constant dollars).

Id. § 2302d(a). Seealso U.S. Der' 1 oF Derensg, Rec. 5000.2-R, MANDATORY PROCEDURES
FOR MAJoR DerFeNSE AcquisiTioN PRograMS (MDAPS) AND MAJOR AUTOMATION | NFORMATION
Svstem (MAIS) AcquisiTion Programs (5 Apr. 2002) [hereinafter DOD Dir. 5000.2-R];
U.S. DepP' 1 oF Derenseg, INsTR. 5000-2, OperaTION OF THE DEFENSE AcCQuisiTION SysTem encl.
2 (5 Apr. 2002) (calculating the dollar values for such expenditures at $140,000,000 for
research and devel opment and $660,000,000 for the total system expenditure threshold).

4. Jon Shepard, Symposium: Antitrust Scrutiny of Joint Ventures, 66 AnTITRusT L.J.
641 (1998). “Announcements of joint ventures, strategic alliances, and other cooperative
arrangements among competitors have occurred with increasing regularity in virtualy all
industry sectors over the past several years.” |d. at 641.
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Department of Justice (DOJ), and the Federal Trade Commission (FTC) in
the last decade settled on antitrust enforcement coordination procedures
for DOD contractor mergers and acquisitions,® the debate over the compet-
itive effects of contractor collaborations and consequent enforcement pro-
cedures needs a concerted push. Even DOJ and FTC recently
acknowledged that contractor collaborations “require antitrust scrutiny
different from that required for mergers.”®

In adefenseindustry that is consolidating and changing to anew par-
adigm after the Cold War downsizing,® one of the most significant DOD
contractor behavioral adjustments is the use of collaborative contracting.
Collaborations among competing DOD contractors, whether called “team-
ing arrangements,” “joint ventures,” “ strategic aliances,” “ subcontracts,”
“associations,” licensing arrangements,” “partnering,” or “leader-foll ower
agreements,” provide a variety of benefits to market participants in win-
ning and keeping DOD contracts. Industry observers predicted such ben-
efits (or arguably, business necessities) even as the post-Cold War “ peace
dividend” appeared.t

5. 1d.

6. See DFARS Case 99-D028, 64 Fed. Reg. 63,002 (Nov. 18, 1999); Note, Industry
Group Questions Proposed DFARS Rule on Exclusive Teaming Arrangements, Gov’T Con-
TRACTOR, Feb. 2, 2000, para. 43 [hereinafter Industry Questions).

7. See, eg., Memorandum, Deputy Under Secretary of Defense (Acquisition &
Technology), DUSD (A&T), subject: Future Competition for Defense Products (7 July
2000) [hereinafter Future Competition Memorandum], available at http://
www.acq.osd.mil/ia. A monopsony exists when abuyer controlsthe market. BLack’sLaw
DictionaRry 1023 (7th ed. 1999).

8. OFFICE OF THE SECRETARY OF DEFENSE, DEFENSE SclENCE BoaRrRD TAask FoORCE oN
ANTITRUST AspPecTs oF DEerFeNsSE INDUSTRY ConsoLipaTioN (Apr. 1994) [hereinafter DSB
RepPorT oN INDUSTRY ConsoLipATioN]. The DOD conducted forty-six formal merger or
acquisition reviews in 1999. U.S. Der'T oF Derense, ANNUAL INDUSTRIAL CAPABILITIES
RerorT To ConaREss (Feb. 2000) [hereinafter INnbusTRIAL CAPABILITIES REPORT], available at
http://www.acq.osd.mil.

9. FeperaL TrRAaDE ComM’'N AND U.S. DEP'T oF JusTice, ANTITRUST GUIDELINES FOR
CoLLaBorATIONS AMonG ComPeTITORS § 1.3 (Apr. 2000) [hereinafter CoLLABORATION GUIDE-
LINES], available at http://www.usDOJ.gov/atr/public/guidelines/jointindex.htm.

10. See DSB RerorT oN PrEseRVING DEFENSE INDUSTRY, SUpra note 2, at 1.

11. William E. Kovacic, The Application of the Antitrust Laws to Government Con-
tracting Activities: Illegal Agreements with Competitors, 57 AnTiTRUsT L.J. 517 (1988);
John W. Chierichella, Antitrust Considerations Affecting Teaming Arrangements, 57 ANnTi-
TRUsT L.J. 555 (1988); CharlesL. Eger, Contractor Team Arrangements Under the Antitrust
Laws, PusLic ConTracT L.J., No. 2, June 1988, at 595; William E. Kovacic, Antitrust Anal-
ysis of Joint Ventures and Teaming Arrangements |nvolving Government Contractors, 58
AnNTiTRUST L.J. 1059 (1989).
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Of course, the defense industry downsizing and related consolidation
were not the exclusive causes of this behavioral trend. AsDOJand FTC
have stated: “In order to compete in modern markets, competitors some-
times need to collaborate. Competitive forces are driving firms toward
complex collaborations to achieve goals such as expanding into foreign
markets, funding expensive innovation efforts, and lowering production
and other costs.” 1?2 Even DOD’s nonsystems markets, including base ser-
vices and other commercial items, are experiencing these “forces.” 13

With more strident competition, particularly in the defense systems
industrial base, antitrust experts and observers over the past decade cau-
tioned against the anticompetitive risks of collaboration. These commen-
tators assert that companies seeking market monopolies or groups seeking
to restrain trade to an advantageous end can abuse overly restrictive col-
laborative arrangements.’* Because of such cautionary antitrust scholar-
ship, the business community at large has al so shown risk aversion toward
collaborations.’> Therefore, “[a] perception that antitrust laws are skepti-
cal about agreements among actual or potential competitors may deter the
development of pro-competitive collaborations.” 16

Thetwo forces of defense procurement reform and sensitivity toward
unclear antitrust standards for collaborations fueled a firestorm of contro-
versy recently when DOD proposed a hew set of rules prohibiting what it
perceived was a particularly anticompetitive contractor collaboration—
exclusive teaming arrangements.l’ These arrangements exist when one
contractor with a unique asset agrees to participate in aDOD procurement

12. CoLLaBORATION GUIDELINES, supranote 9, at 1. Infact, in the 1995 hearings con-
ducted by FTC on global and innovation-based competition, FTC and DOJ |learned that
“global and innovation-based competition [continues] driving firmstoward ever more com-
plex collaborative agreements.” Shepard, supra note 4, at 641 n.2 (quoting Comment and
Hearings on Joint Venture Project, 62 Fed. Reg. 22,045, 22946 (Apr. 28, 1997)). These
agencies discovered that the business community was confused about both FTC and judi-
cial standards for evaluating such increasingly valuable business activities. 1d.

13. See, eg., Colsa Corp. v. Martin Marietta Servs., Inc., 133 F.3d 853 (11th Cir.
1998) (finding Martin Marietta’s termination of a software services support subcontractor
on a Navy facilities operation and maintenance contract not to be illegal anticompetitive
conduct.); see also Shepard, supra note 4, at 641.

14. See, eg., Chiericella, supra note 11; Kovacic, Antitrust Analysis of Joint \Ven-
tures and Teaming Arrangements | nvolving Government Contractors, supra note 11; Eger,
supra note 11.

15. See Shepard, supra note 4, at 641.

16. CoLLABORATION GUIDELINES, supranote 9, at 1. See Shepard, supra note 4, at 641
(noting the business community’s anxiety over unclear and inconsistent antitrust standards
for collaborations).
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with one or more other contractors, provided that the collaborators agree
not to work with nonparticipants. Such collaborations subjugate collabo-
rators to the unique asset owner and, therefore, violate antitrust law,
according to the DOD position. The ensuing industry comments reveal a
deep chasm in the defense community’s understanding and respective
interests in the enforcement structure of antitrust law to contractor collab-
orations and its role in the procurement process.*®

This article reviews the three overlapping general aspects of govern-
ment action that govern the level of collaboration among DOD contracts,
and the procedural enforcement regimes used within each. First, DOJand
FTC apply antitrust laws to the private conduct of contractor collabora-
tions.!® These agencies take into account the unique DOD regulatory and
monopsony powersto inform their assessments, but so far haverelied little
on DOD for coordinating their enforcement efforts. The DOD defers on
matters of antitrust lawsto these agencies. Second, the variousfederal pro-
curement statutes provide ahost of requirementsfor achieving competition
during DOD procurements and punish contractors financially for violating
antitrust laws.?° In addition, a host of exceptions may contradict or limit
the application of antitrust competition standards.?* Finally, as a buyer
(market participant or market-maker), DOD’s purchasing decisions play a
significant role in shaping the behavior of its contractors.??

With the aid of realistic hypothetical collaborations, this article cri-
tiques the effectiveness of the three procedural enforcement regimes as
they apply to anticompetitive collaborations. Specifically, this article

17. See DFARS Case 99-D028, 64 Fed. Reg. 63,002 (Nov. 18, 1999); Douglas E.
Perry & Richard C. Park, Exclusive Teaming Arrangements: Impact of Antitrust Guide-
lines, in West Group BRrIeriNGg Parers 2D, No. 00-6, May 2000, at 1; Industry Questions,
supra note 6.

18. See, eg., Industry Questions, supra note 6.

19. Seg, eg., The Antitrust Civil Process Act, 15 U.S.C. §§ 1311-1314 (2000); The
Federal Trade Commission Act, 15 U.S.C. § 45. While substantia, this article does not
include discussion of the role of individua states in enforcing competition laws; however,
individual state's antitrust laws are not preempted by the federa laws. Californiav. ARC
America Corp., 490 U.S. 93, 100-06 (1989).

20. See The Competition in Contracting Act of 1984, Pub. L. No. 98-369, div. B, tit.
VII, 98 Stat. 1175 (codified as amended 10 U.S.C. § 2304 (2000)) (CICA); GENERAL SERvS.
AbpMIN. ET AL., FEDERAL AcquisiTion REcuLATION pt. 6, subpt. 9.4 (Sept. 2001) [hereinafter
FAR] (implementing the CICA in part); U.S. Der'T oF Derense, Derense FEDERAL Acquisi-
TioN Rec. Supp. subpt. 209.4 (Aug. 17, 1998) [hereinafter DFARS] (same).

21. See, eg., Fed. Trade Comm'n v. Alliant Techsystems Inc., 808 F. Supp. 9, 22
(D.D.C. 1992).

22. See Future Competition Memorandum, supra note 7; Kovacic, supra note 2.
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addresses the following missing or ineffective interrelationships: (1) the
role and effect of DOD buying behavior and its agents' representationsin
the application of antitrust law to contractor collaborations; (2) the proce-
dures used by DOD under its procurement system to monitor, assess,
report to, and assist DOJ and FTC with potentially illegal collaborations
among DOD contractors; and (3) the lack of effective procedures within
DOD to assess and incorporate the results of an antitrust review of poten-
tial collaborations into particular procurements or buying decisions and
practices.

This article proposes a new set of procedures that fill in the enforce-
ment procedural gaps outlined above, and synchronize agency actions on
contractor collaborations. This article evaluates the proposed procedures
by: (1) their ability to assist contractors in predicting government reac-
tions to collaborations; (2) the efficiencies and flexibility gained through
more rapid and responsive coordination of enforcement activities, includ-
ing decreased transactional coststo both DOD and its contractors; (3) their
relative ease of implementation and application, including training of
DOD personnel; and (4) their overall effect in fostering competitive behav-
ior and achieving other DOD industrial capability goals.

This article outlines three distinct proposals. First, through acritique
of the current system, this article discusses the unmitigated disadvantages
of maintaining the existing enforcement system. Second, this article out-
lines a set of procedures based upon a centralized DOD analytical review
model. Finally, thisarticle recommends the incorporation of antitrust con-
ceptsand review proceduresinto the existing decentralized and specialized
purchasing and budgeting systems, or “centers of excellence.” The pro-
posed procedures focus on coordination of procurement procedures and
law enforcement procedures, including investigations, with regard to the
distinction between “ per se” violations of antitrust law and those subject to
reasonabl eness tests, the efficiencies gained in collaborations, the types of
anticompetitive harm to be considered within specific industry conditions,
and the balancing of anticompetitive harm and benefits in collaborations.

Il. Background

A. The Defense Industrial and Procurement Environment

Scholarly application of antitrust laws to DOD contractor business
activity historically focused only on the “defense industry.” Defining the
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“defense industry” in the twenty-first century, however, is becoming more
difficult. The financial world generally views this industry as a distinct
and powerful group of companies serving globa aerospace and national
defense “systems’ (that is, vehicle, weapons, information technology, and
similar) needs. Within the United States, the industry comprises manufac-
turing and service segments and sub-segments based on the nature of the
output, variously categorized as: commercial and military;?® defense,
commercial aircraft, and space;?* commercial “off-the-shelf” and special-
ized; > by product function;?® and other services.?’ For antitrust purposes,
DOJand FTC define“ market” asa particular product (or service) market?®
within a geographical market.2®

Since the early 1990's, the defense budget reductions have reduced
the number of defense industry companies by about half. Now one or two

23. Peter B. Work, Antitrust Issues Relating to Arrangements and Practices of Gov-
ernment Contractors and Procuring Activities in Markets for Specialized Government
Products, 57 AnTiTRusT L.J. 543, 543-44 (1988).

24. Hoover's Online, Aerospace/Defense-Products, at http://www.hoovers.com/
industry/description/ 0,2205,2310,00.html (last visited Apr. 30, 2002).

25. See Kovacic, Antitrust Analysis of Joint Ventures and Teaming Arrangements
Involving Government Contractors, supra note 11, at 517 (applying antitrust market defi-
nitions to defense procurements).

26. Kovecic, supra note 2, at 423.

27. See, eg., U.S. Census Bureau, THE NORTH AMERICAN INDUSTRY CLASSIFICATION
Svstem (NAICS) — UniTep SraTes (1997) (listing various defense products among other
economic outputs, including traditional vehicles and equipment in various manufacturing
subcategories and various other service outputs throughout, such as national security ser-
vices under “Other Services’), available at http://www.census.gov/epcd/wwwi/naics.html .
Researchers may find it helpful to search the various aerospace and defense industry par-
ticipants by Standard Industry Classification Codes. See Hoovers, Inc., Aerospace &
Defense-Products, SIC Codes, at http://www.hoovers.com/industry/siccodes/
0,2519,2310,00.html (last visited Apr. 30, 2002). The DOD also reports on and analyzes
its contractors by “military products.” See INpbusTRIAL CaPABILITIES REPORT, Supra note 8,
at 8. The DOD codes individual procurements under the Federal Supply Classification
Codes according to the nature of the item procured and the three main categories of
RDT&E, supplies and equipment, and services and construction. See U.S. DeP'T oF
Derense, WASHINGTON HEADQUARTERS SERVICES, PRIME CONTRACT AWARDS BY SERVICE CATE-
GORY AND FEDERAL SuppPLY CLAssIFICATION (n.d.) [hereinafter Prime ConTRACT AwaRDS] (list-
ing DOD expenditures by federal supply classification code and description), available at
http://webl.whs.osd.mil/pei dhome/ prodserv/p07/fy2000/p07.htm. The DOD a so catego-
rizes and manages individual procurements according to the procurement process used,
either as “magjor systems” through “acquisition programs’ and “major defense acquisition
programs,” depending on estimated expenditures or non-major systems. See supra note 3.
“Magjor systems’ acquisitions are subdivided into component milestones where various
decisions are made, including whether to proceed with the procurement. U.S. Der'T oF
Derensg, Dir. 5000.1, THE Derense AcquisiTion System encl. 2 (23 Oct. 2000).
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large firms dominate each “systems” industry sub-segment,* despite mar-
ginal financial performance.3® The DOD has worked closely with DOJ,
FTC, and other agenciesto oversee thisreduction by shaping theindustry’s
mergers and acquisitions in hopes of obtaining significant procurement
cost savings.®? The DOD largely realized the savings from this activity,33
but with consolidation nearly complete, the focus is changing. Thus, the
defense industry is entering a new paradigm.3*

The Defense industrial and technology base has undergone a
fundamental change over the past decade. DOD traditionally
relied on alargely defense-unique industrial base comprised of
dozens of suppliers and technology leaders. In the future, the
Department must increasingly access the commercially driven
marketplace, in which the Department competes with other busi-
ness segments for technology, investment, and human capital .3

Several additional economic and political factors have played arole
in this shift, including a more informed and competitive investment com-
munity, the “revolution” in information technology, the globalization of
the capital and industrial markets, streamlining reforms in government

28. The relevant product market is determined by “identifying al reasonable
demand substitutes and all firms that make (or could make, without significant cost or
delay) the product in question.” Kovacic, Antitrust Analysis of Joint Ventures and Teaming
Arrangements Involving Government Contractors, supra note 11, at 1087. See U.S. Der't
oF Jusrtice AND FEDERAL TRADE ComM’ N, HorizonTAL MERGER GuiDELINES 8 1.1 (revised Apr.
8, 1997) [hereinafter HorizonTAL MERGER GUIDELINES], available at http://
www.usDOJ.gov/atr/public/gui delines/jointindex.htm.

29. Therelevant geographic market is*established by determining the areato which
the purchasing agency can look to attract offerorsfor individual contracts.” Kovacic, Anti-
trust Analysis of Joint Ventures and Teaming Arrangements Involving Government Con-
tractors, supranote 11, at 1087. See HorizoNTAL MERGER GUIDELINES, Supra note 28, 8§ 1.2.
Accordingly, afirmin the defenseindustry can participatein avariety (even aweb) of prod-
uct and geographic markets, although the market for a system istypically a single national
one. Northrop Corp. v. McDonnell Douglas Corp., 705 F.2d 1030 (9th Cir. 1983), cert.
denied, 464 U.S. 849 (1984).

30. See Hoovers, Inc., Aerospace & Defense-Products, Companiesin This Industry,
at http://www.hoovers.com/industry/description/0,2205,2310,00.html (last visited Apr. 30,
2002) (providing alist of industry participants); Kovacic, supra note 2, at 422-23 (listing
current segment leaders).

31. See DSB ReporT ON PreseRVING DEFENSE INDUSTRY, SUpra note 2, at 6.

32. See INDUSTRIAL CaPaBILITIES RePORT, supra note 8, at 12-13; DSB RePoRT ON
INDUsTRY CONSOLIDATION, Supra note 8, at 1.

33. INDusTRIAL CaPABILITIES REPORT, SUpra note 8, at 8.

34. See DSB RepPorT ON PreservING DEFENSE INDUSTRY, SUpra note 2, at 6.

35. Id.
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management, and other technological improvements caused by more com-
petitive research and globa development.®® The necessary post-downsiz-
ing rationalization of the defense industry moves under these influences.’
They haveradically changed business models (withesstheterms“old” and
“new” economies) and competitive business practices.®® For example, one
popular idea has been competitor use of the Internet to form buying collab-
orations.*® Even five major defense industry participants have collabo-
rated recently to develop an Internet site, called “ Exostar,” where they can
purchase parts from over 8,000 worldwide suppliers.*® The defense firms
expect to dramatically reduce the number of subcontractors and supplier
transaction costs.*!

Defense industry observers and participants are encouraging DOD to
tap into the broader marketplace for competitors to integrate commercial
technologies into exclusively defense systems.*? Further, they suggest a

36. Id.; seealso Kovacic, Antitrust Analysis of Joint Ventures and Teaming Arrange-
ments | nvolving Government Contractors, supra note 11, at 1061-62; Wendy A. Polk, Anti-
trust Implications in Government Contractor Joint Venture and Teaming Combinations,
Pug. ConT. L.J.,, Spring 1999, at 415-16.

37. Economists refer to the process of company adjustments in capacity, structure,
finance, etc., in response to the downsizing as “rationalization.” See, e.g., DSB ReporT on
PreservING DEFENSE INDUSTRY, supra note 2, at 2. The post-downsizing industry structure
has heaped the problems of excessinfrastructure and workforce capacity, outdated business
processes, tighter revenue sources, and others upon an industry that is competing with what
has been referred to as the “new economy.” INbusTRIAL CAPABILITIES REPORT, Supra note 8,
at 2; DSB ReroRT oN PreseRvING DereNSE INDUSTRY, supranote 2, at 17. A large part of the
pressure to adopt more competitive commercial practices stems from the political and
financial pressures to rationalize. There appears to be a debate among analysts as to
whether the external economic pressuresfirst generated the interest in adopting more com-
mercial practices or whether the Cold War down-sizing forced the defense industry to adopt
commercial solutions to these forces in their own efforts. See Kovacic, Antitrust Analysis
of Joint Ventures and Teaming Arrangements Involving Government Contractors, supra
note 11, at 1060 (providing an example of the latter theory).

38. “They have reduced excess infrastructure and workforce levels to better match
reduced demand, streamlined processes, increased productivity, and revamped supplier
relationships.” INbusTRIAL CAPABILITIES REPORT, Supra note 8, at 7.

39. See, eg., Northwest Wholesale Stationers v. Pacific Stationery & Printing Co.,
472 U.S. 284 (1985) (rejecting challenge to a purchasing cooperative of competing retail-
ers). The use of buying or selling collaborations will be addressed from an antitrust per-
spective below.

40. See Exostar, Introducing Exostar, at http://exostar.com/company.asp (last visited
Apr. 30, 2002).

41. Seeid. See generally Michael S. McFalls, Symposium:  Antitrust Scrutiny of
Joint Ventures: The Role and Assessment of Classical Market Power in Joint Venture Anal-
ysis, 66 AnTiTrusT L.J. 651, 671 (1998) (arguing that collective buying arrangements do not
reduce levels of “insider competition” among joint venture participants).
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host of other strategiesfor |everaging the competitive business practi ces of
the broader economy to both entice participation by nontraditional firms
and improve cost and performance goals by becoming more “commer-
cial.”* One strategy, adopted in part by DOD, and “designed to promote
competition and increase access to commercial inventories,”#* seeks to
scrutinize the increasing potential for powerful, anticompetitive collabora-
tions by competitors.*

Accordingly, thelines of distinction between the competitive business
practices of traditional “defense industry” and other commercial suppliers
continue to blur. In 1988, one antitrust and defense industry observer
noted, “the economic forces one finds in these two discrete government
marketplaces are quite different, and the types of antitrust issues that arise
differ as well.”#6 But with DOD now moving toward integration of non-
traditional defense competitors, it must be aware of the effects of anticom-
petitive business practices on both industrial management goals for the
existing defense industry and the disincentives for new firms to enter this
market.*” Further, similar economic forces motivating collaborations
among “defense industry” firms exist within the purely commercia seg-
ments of the DOD procurement market.

To that end, DOD must examine collaborative conduct among its
commercial products and services contractors under similar scrutiny. Even
these nonsystems procurements are affected by economic and political
changes, and the volume of such procurement activity equally supports

42. DSB RerorT onN PresERVING DEFENSE INDUSTRY, Supra note 2, at 28-29; Kovacic,
supra note 2, at 455-62; InpusTRIAL CAPABILITIES REPORT, Supra note 8, at 15.

43. DSB RerorT oN PreservinGg DErFENSE INDUSTRY, supra note 2, at 28; Kovacic,
supranote 2, at 443-67; InpusTRIAL CAPABILITIES REPORT, supra note 8, at 12-20. The DOD
has acknowledged that its efforts to attract nontraditional defense firms face several obsta-
cles, but in general, acquisition reform and management of industry structure can provide
benefits. See DSB RePorT oN VERTICAL INTEGRATION, SUpra note 2, at 8-9.

44. |InpusTRIAL CAPABILITIES REPORT, Supra note 8, at 20.

45. See Kovacic, supra note 2, at 465-66; Industry Questions, supra note 6 (discuss-
ing the proposed rules on exclusive teaming arrangements).

46. Work, supra note 23, at 544. Work outlined three unique characteristics of “spe-
cialized government products.” First, the government has monopsonist powers and shapes
both the existence of future markets and the requirements for participation. Second, the
barriers to entry into such markets are so high that contractors on particular product seg-
ments are not easily replaceable. Third, the government considers noneconomic factorsin
procurement decisions, such asindustrial capacity and socio-economic policies. 1d. at 544-
45,

47. Kovacic, supra note 2, at 464-66. To a degree, the DOD has recognized these
obstacles. See DSB RerorT oN VERTICAL INTEGRATION, SUpra note 2, at 27-28.
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such an approach. In particular, DOD continuesto put asubstantial portion
of its commercial activities up for bid, having identified about 250,000
positions subject to competitive outsourcing.® Acquisition reform efforts
over the past decade successfully persuaded the government to purchase
such “commercial items’“® and services in amanner more consistent with
the broader commercial marketplace, while avoiding the abuses heaped
upon the procurement system in the 1980s. In fiscal year 2000, DOD spent
under contract $55 billion on services and construction, $65 billion in sup-
pliesand equipment, and $20 billion in research, devel opment, testing, and
evaluation.®® The procurements for “commercial items,” however, also
experience the unique regulatory and monopsonistic influences exerted by
DOD, as demonstrated by the sheer magnitude of the “acquisition reform”
movement of the 1990s.5!

The antitrust standards applicable to DOD contractors are flexible
enough for all markets. The DOD should adopt a consistent set of proce-
dures across its own procurement submarkets to enhance its systems and
nonsystems competition goals.

48. See U.S. Dep't of Defense, FAIRNET, at http://web.Imi.org/fairnet (last visited
May 28, 2002).

49. FAR, supra note 20, at 2.101 (a“commercial item” is“any item other than real
property, that is of atype customarily used for nongovernmental purposes’). See Kovacic,
supra note 2, at 455-56. These efforts continue. See, e.g., National Defense Authorization
Act for Fisca Year 2000, 106 Pub. L. No. 65, 113 Stat. 512 (1999); Acquisition of Com-
mercial Items, 66 Fed. Reg. 53,483 (Oct. 22, 2001) (amending FAR 2.101).

50. See PriMe ConTRACT AwWARDS, supra note 27 (providing a specific breakdown of
expenditures by federal supply classification code and description by fiscal year). Seealso
U.S. GeENERAL AccouNTING OFrFice, REPORT, CoNTRACT MANAGEMENT: TAKING A STRATEGIC
APPROACH TO IMPROVING SERVICE AcqQuisiTions, GAO-02-499T (Mar. 2002).

51. See, eg., Federa Acquisition Streamlining Act of 1994, Pub. L. No. 103-355,
108 Stat. 3243 (1994); Federal Acquisition Reform (Clinger-Cohen) Act of 1996, Pub. L.
No. 104-106, 110 Stat. 186 (1996). For example, the procurement of “commercial activi-
ties’ is subject to extensive federal regulation beyond the FAR. See, e.g., FEDERAL OFFICE
oF MaMmT. AND BupceT, Cir. A-76, PERFORMANCE oF ComMMERcIAL AcTiviTiES (Aug. 4, 1983)
[hereinafter OMB Cir. A-76] (now implementing the Federal Activities Inventory Reform
Act of 1998, Pub. L. No. 105-270, 112 Stat. 2382 (1998)).



2002] CONTRACTOR COLLABORATIONS 107

B. Corporate Structure, DOD Contractor Competitive Factors, and Col-
|aborative Behavior

1. Corporate Sructure and DOD Contractor Competitive Factors

Theleading theoretical business management model explainsthe sig-
nificance of collaborative behavior. While this article does not attempt to
provide a complete review of current microeconomic and management
theory on the incentives for the collaboration trend, abrief overview of the
leading theoretical business management model will illustrate the way in
which the myriad competitive factors motivate such corporate activity.

Theshift in emphasisfrom diversified conglomerate firms began seri-
ously in the 1970s, largely under the influence of the development of cor-
porate strategic management theories. An influential scholar, Michael
Porter, described companies as “value chains,” wherein a company trans-
forms inputs into outputs that customers value.>? Such a transformation
requires expert management of the primary activities of research and
development, production, marketing, sales, and distribution, combined
with such supporting activities as the company infrastructure, human
resources, and materials management.>3

Under Porter’smodel, these activities provide the best customer value
if their products or services are either lowest in cost, highest in differenti-
ation, or capture aniche (“focused”) market.>* If afirm, depending on its
target market, can maximize its operating efficiencies, quality of output,
customer responsiveness, and level of innovation, it will obtain some com-
petitive advantage over other industry participants.® Arguably, when a
firm’s strategy to provideits products or serviceswithin aparticular indus-
trial environment results in the lowest cost or highest level of differentia-
tion or captures a niche, it produces earnings at a level above its peers.®
For a variety of reasons, including the condition of a particular industry,
many firms either avoid these competitive pressures or ignore the rationale

52. See MicHAEL E. PorTER, CoMPETITIVE ADVANTAGE. CREATING AND SUSTAINING
SupPERIOR PERFORMANCE (1985).

53. CHARLESW.L. HiLL & GARETH R. JoNES, STRATEGIC MANAGEMENT: AN INTEGRATED
AprprroAcH 120-23 (4th ed. 1998) (citing PorTER, Supra note 52). Sophisticated techniques
have since been devel oped to assess how well afirm’s value chain provides a*“ competitive
advantage,” including enhancementsto the“value chain” itself. See W. Jack Duncan, Peter
M. Ginter & LindaE. Swayne, Competitive Advantage and I nternal Organizational Assess-
ment, Acap. MemT. ExecuTivi, No. 3, 1998, at 1.
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behind this theory, continuing to operate for long periods without substan-
tial improvementsin cost or differentiation.

Based on the nature of a firm's industry, its markets, and its unique
“competitive advantages,” it will form a strategy to structure and orient its
primary and supporting activities to achieve its goals. This theoretical
model now includes major adjustments reflecting the economic pressures
mentioned above, notably the “technological revolution” and “increasing
globalization.”®” Companies gain a competitive advantage by executing
different organizational structure or transactional strategies,> or both, as
the circumstances dictate.>

Where a copper-pipe manufacturing firm, for example, purchases a
copper mining operation, it theoretically does so to save on “upstream”

54. MicHAEL E. PorTER, COMPETITIVE STRATEGY: TECHNIQUES FOR ANALYZING INDUS-
TRIES AND CompPeETITORS (1980). If a product stands out in some qualitative way from its
competitors, some segment of customers may be willing to pay a*“premium” for the differ-
ence. Thefirm that satisfies a qualitative demand unique to a customer segment’s desires
should expect to earn that segment’s business. The product or service need not be differ-
entiated on functionality (or uses) alone. In fact, antitrust law acknowledges that products
or services may form entirely legally distinct markets (or “submarkets’) in a variety of
ways. SeeFed. Trade Comm’'nv. Staples, Inc., 970 F. Supp. 1066, 1073-81 (D.D.C. 1997)
(applying Supreme Court criteria of “submarkets’ to find distribution and pricing structure
of office supply superstoresto bedistinct market of all retailers selling office supplies). The
DOJand FTC established specific methods of accounting for product differentiation in the
federal merger guidelines. See HorizonTAL MERGER GUIDELINES, supra note 28, 88 1.12,
1.22. Differentiation by sellers of commodities based solely on priceis subject to the Rob-
inson-Patman Act (Section 2 of the Clayton Act), 15 U.S.C. § 13 (2000), but is not
addressed in this article.

55. HiLL & Jones, supra note 53, at 120. A firm that devel ops unique resourcesinto
“skills and capabilities[possesses] core competencies.” Michael A. Hitt, BarbaraW. Keats
& Samuel M. DeMarie, Navigating in the New Competitive Landscape: Building Srategic
Flexibility and Competitive Advantage in the 21st Century, Acap. MemT. ExecuTivi, No. 4,
1998, at 22, 28.

56. Various theories and practices of corporate finance and accounting also support
this model and are, to a large extent, reflected in the concerns of the defense industry’s
structure. See DSB RerorT oN PrReseRVING DEFENSE INDUSTRY, Supra note 2, a 9, 13, 44; see
also INnpusTrRIAL CaPABILITIES REPORT, SUpra note 8, at 2.

57. Hitt, Keats & DeMarie, supra note 55, at 22, 23.

58. These strategiesinclude: vertical integration of suppliers (called “backward,” or
“upstream integration”) or distributors (“forward,” or “downstream integration”) via
merger or acquisition; formation of strategic alliances (collaborations) with upstream or
downstream firms as an alternative to permanently integrating; outsourcing activities
instead of integrating; and even diversifying into other markets (where primary or support-
ing activities can be shared efficiently among a firm’s different markets). HiLL & JonEes,
supra note 53, at 280-307.
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costs of purchasing copper for production by reducing transactional costs
and risks, including price fluctuations. But firms now must possess “stra-
tegic flexibility” in addition to a unique competitive advantage.®® Compo-
nents of such flexibility include devel oping outsourcing strategies, use of
new manufacturing and information technologies, and application of coop-
erative strategies, among others.6! So, a copper manufacturer wishing to
avoid the consequences of severe fluctuation in copper prices may choose
a strategic purchasing alliance with other copper buyers instead of mining
copper itself.

2. Collaborative Behavior

Depending on the circumstances of the transaction, collaborations on
primary and supporting activities with either market competitors or verti-
cally related firms can provide benefits to the collaborating firms. Such
collaborations offer a host of “efficiency enhancing integrations of eco-
nomic resources,” %2 including: “lower costs through economies of scale;
increase[d] capacity, research and development (R& D), or market
access; % entry into a new market; minimiz[ing] risk; avoid[ing] duplica-
tion; efficiently commercializ[ing] new products or technology;
achiev[ing] synergies by combining complimentary capabilities; and
obtain[ing] better returns on investment and innovation.” % The nature and

59. “Parties may form joint ventures to set standards, research and develop new
products, purchase inputs, produce inputs, integrate production, or distribute, market, or
sell production. Many ventures will perform more than one (and perhaps severa)) of these
functions.” McFalls, supra note 41, at 652.

60. Hitt, Keats, & DeMarie, supra note 55, at 26. Firms that possess “dynamic core
competencies’ establish the strategic flexibility to shift their resources, skills and capabili-
tiesto support unique market opportunities. I1d. at 28. More precise asset valuation and cor-
porate financial models have subjected DOD industry to the pressures of re-shaping their
core competencies. This “portfolio shaping” was presented in 1997 as one of the critical
problem areas facing the industry. DSB RepoRT oN VERTICAL INTEGRATION, SUpra note 2, at
11. This pressure has only grown. DSB RerorT oN PrResERVING DEFENSE INDUSTRY, supra
note2, at 9, 13.

61. Hitt, Keats & DeMarie, supra note 55, 26. See also Norman Ray, Rio Grande:
Transatlantic Reality — A U.S. Defense Contractor’'s View, Der. DaiLy INT'L, Sept. 22, 2000
(improving efficiencies, mastering politics, and collaborations necessary to meet financial
markets expectations). But see DSB ReporT oN VERTICAL INTEGRATION, SUpra hote 2, app.
E-2 (asserting that a 1991 survey found that DOD prime contractors tend not to change
“make’ or “buy” decisions once capability is established).

62. Comment and Hearings on Joint Venture Project, 62 Fed. Reg. 22045, 22,946
(Apr. 28, 1997), quoted in Shepard, supra note 4, at 642.
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scope of any efficiencies®® depend upon the contractual terms and structure
of the collaboration, regardless of its name.%®

A more detailed understanding of such incentives rests in microeco-
nomic theories that are highly technical and undergoing constant scrutiny.
The calculation of firms' costs, including fixed costs, variable costs, mar-
gina costs, transfer prices,®’ and total average costs, depend on the multi-
ple variations in accounting rules, business estimates, and the reasons for
choosing among these calculation methods.®® The prices charged for

63. Joint buying and selling collaborations commonly assist small, local firms in
achieving quantity discounts that lower overall prices making them more competitive with
larger regional or nationa firms. See, e.g., Business Review Letter from Joel 1. Klein, U.S.
Department of Justice Antitrust Division, to Garret G. Rasmussen (Mar. 8, 2000) (joint steel
buying collaboration to service small nonoverlapping steel drum manufacturers), available
at http://www.usDOJ.gov.atr/public/busreview; Business Review Letter from Joel I. Klein,
U.S. Department of Justice Antitrust Division, to Michael PA. Cohen (Jan. 13, 1999) (joint
purchasing association between local funeral homes), available at http://www.usDOJ.gov/
atr/public/busreview.

64. Shepard, supra note 4, at 642. See also CoLLABORATION GUIDELINES, Supra hote
9, § 2.1; MEerGER GUIDELINES, supra note 28, § 4 (distinguishing measurability and likeli-
hood of efficienciesin primary and secondary business activities generated by mergers and
acquisitions). For avariety of reasons beyond the scope of thisarticle, the defenseindustry
has been subject over the past decade to significant pressure from the stock market to “ con-
solidate, trim excess capacity, and increase efficiencies.” DSB RePorT oN VERTICAL INTE-
GRATION, supra note 2, at 11. Defense industry participants see several reasons for Wall
Street’s pessimism, including: lack of growth potential in a growth-oriented equity market
and concerns about DOD and Congress as a customer (such as lack of predictability, uncer-
tainty about payment cash flow, low returns, and serious doubts about company manage-
ment). DSB ReporT oN PreservING DEFENSE INDUSTRY, supra note 2, at 44. The structure
of defenseindustry firms continuesto be re-shaped, supporting the notion of “strategic flex-
ibility.” The Collaboration Guidelines discuss in detail the benefits and risks of collabora
tions in four common business activities. CoLLABORATION GUIDELINES, supra note 9, §
3.31(a).

65. Companies may gain efficiencies through risk reduction by sharing such risks
with co-collaborators. Naturaly, joining with rivals carries many off-setting costs and
risks that must be weighed from a variety of perspectives, including contractual risks,
financial risk (such as operating, interest rate, foreign exchange, and other risks), eco-
nomic risks (for example opportunity costs), asset exposure (such as losing protection of
intellectual property and trade secrets), risk of foreign sovereign action (for trans-national
collaborations) and, of course, antitrust scrutiny, among many others. See Gregory J. Wer-
den, Antitrust Scrutiny of Joint Ventures: Antitrust Analysis of Joint Ventures: An Over-
view, 66 AnTiTRUST L.J. 701, 702 (1998).

66. See Kovacic, Antitrust Analysis of Joint \entures and Teaming Arrangements
Involving Gover nment Contractors, supra note 11, at 1060; Shepard, supra note 4, at 642;
Perry & Park, supra note 17, at 1; Polk, supra note 36, at 415-16, 422-23. See also CoL-
LABORATION GUIDELINES, suprahote 9, 8§ 2.1.
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goods and services, the level of investment made in various primary activ-
ities, the level of quality and post-sale services, and the degree of market
penetration, among other things, depend upon afirm’sinterpretation of its
industry’s structure and operating rules. For example, firms operating in
fully competitive markets theoretically affect the price of goods only when
they can permanently lower their marginal costs through “competitive
advantage.” 80 Doing so will attract customers away from competitors,
thereby forcing the competitors to achieve lower marginal costs to bring
the market back into competitive equilibrium. However, not all markets
are fully competitive; some are controlled by oligopolies,” others by
monopolies.” Each market structure has competing theoretical economic
incentives for behavior.”2 Much of antitrust law is based on such theories,
and the schools of interpretation of antitrust laws range as broadly as do

67. Transfer pricing involves the accounting of costs among a firm’s organizational
components or between a collaboration and its members (that is, the amount ajoint venture
chargesits members per unit). For example, the Cost Accounting Standards treat joint ven-
tures as “segments’ for purposes of defining subcontracts as well as allocation of general
and administrative expenses and R& D/bid and proposal costs. See 48 C.F.R. subpts.
9903.201, 9904.410, 9904.420 (2001).

68. See, e.g., Harvey M. Applebaum, The Interface of the Trade Laws and the Anti-
trust Laws, 6 Geo. Mason L. Rev., 479, 484-85 (1998) (outlining different judicial use of
margina and average variable costs in antitrust predatory pricing cases and U.S. Depart-
ment of Commerce use of total average cost in trade law antidumping cases).

69. See McFalls, supra note 41, at 652 (defining “classical market power,” “exclu-
sionary market power,” and “allocative efficiency” theoriesin antitrust law):

The classical model of perfect competition assumes that competitive
markets consist of numerous suppliers that compete to set the price of
their output at marginal cost. Because each firmistoo small to affect the
market price by itself, a firm attempting to increase prices above the
competitive level (i.e., above its margina cost) will lose customers and
either beforced to return pricesto the competitive level or go out of busi-
ness. Similarly, areductioninthefirm’soutput will not affect the market
price because its output is too small to significantly reduce the market
output. In other theoretical models, firms may set prices above marginal
cost, yet still not earn supracompetitive prices dueto high fixed costs. In
the classical model of monopoly, by contrast, the monopolist affects
market prices through unilateral changesin output.

Id. at 653-54.

70. An oligopoly exists when only afew firms dominate a market. See, e.g., The-
atre Enter., Inc. v. Paramount Film Distrib. Corp., 346 U.S. 537 (1954) (discussing “con-
sciously paralel behavior” of firms in a concentrated industry). Federal merger and
acquisition policy focuses extensively on the predisposition or ability of oligopolies under
certain market conditions to act like monopolies through noncollusive conduct described
as “coordinated interaction.” See HorizoNTAL MERGER GUIDELINES, Supra note 28, § 2.
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the varying schools of microeconomics.”® As the opening quote of this
article suggested, one of the defense industry’s complaints is that DOD
procurement officials at the operating level fail to understand how such
dynamics apply to “their” industry.’

Within the defense “systems” industry, one scholar argues that there
are several motivations to collaborate during the down-sizing period: (1)
cooperating with competitors to retain a piece of the shrinking defense
budget;”® (2) combined R&D capacity sought by DOD; (3) sharing the
financial risks associated with DOD shifting of developmental costs to
contractors; (4) broader availability of competitive business practices fos-
tered by acquisition reform; and, (5) aleviating political pressures onindi-
vidual programs by avoiding winner-take-all contract awards.”® Other
company-specific benefits for defense industry participants focus on cost
and risk-sharing for “systems’ development, sharing unique and costly
tooling, test equipment and facilities, pooling employees,”” and occasional
“freeriding” on the progress of co-collaborators.”® Firmsalso may seek to
resolve structural and environmental concerns over cost accounting sys-

71. See eg., U.S. DerP'1 oF ENERGY, HORIZONTAL MARKET POWER IN RESTRUCTURED
ELecTriciTY MARKETS (Mar. 2000) (describing monopolistic tendenciesin scores of electric-
ity markets across the United States and the United Kingdom), available at http://
www.usdoe.gov. Various DOD agencies (directly or indirectly through the General Ser-
vices Agency) purchase electricity, sell it, or produceit internally in many of these markets.
See FAR, supra note 20, pt. 41; U.S. Der't oF ARMY, ReG. 420-41, ACQUISITION AND SALES
oF UTiLiTy Services (15 Sept. 1990).

72. Werden, supra note 65, at 702, 716.

73. For asuccinct introductory overview of economic theories asthey relate to anti-
trust law, see ERNEST GELLHORN & WiLLiam E. Kovacic, ANTITRUST LAw AND Economics IN
A NutsHELL ch. 3(1994). For amore specific application to collaborations, see Edmund W.
Kitch, The Antitrust Economics of Joint Ventures, 54 AntiTrust L.J. 957 (1986). See gen-
erally Economists, Inc., Antitrust Policy, at http://www.antitrust.org (last visited Apr. 30,
2002) (“an on-line resource linking economic research, policy and cases’).

74. Seesupranote 2 and accompanying text. Again, this article cannot serveto pro-
vide such areview, but concludesthat DOD procurement officials, auditors and legal advi-
sors must have a better understanding of this behavior to effectively interpret and balance
antitrust law, procurement law, and buying policies.

75. See, e.g., Vago Muradian & John Robinson, Raytheon Expresses Concerns to
Navy Regarding New DD-21 Team, Der. DaiLy, Dec. 11, 1997.

76. Kovacic, Antitrust Analysis of Joint \entures and Teaming Arrangements I nvolv-
ing Government Contractors, supra note 11, at 1061-62.

77. Polk, supra note 36, at 415-16, 422 (citing Joseph Kattan, Antitrust Analysis of
Technology Joint Ventures: Allocative Efficiency and the Rewards of Innovation, 61 AnTi-
TrRusT L.J. 937, 938 (1993)). See also FAR, supra note 20, at 9.602; Perry & Park, supra
note 17, at 3.

78. Polk, supra note 36, at 423.
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tems and DOD oversight of profit margins. They may manage projected
responsibility determinations of co-collaborators, political support for a
procurement, pre-qualification and first article testing requirements,” and
agency problems (information asymmetry and conflicts of incentives
between owners and managers). Finally, asthe consolidation trend contin-
ues, firms may avoid mergers because of heightened antitrust scrutiny or
because consolidation would result in unnecessary permanent structural
changes to the firm (that is, retaining “ strategic flexibility”).8

Even the DOD has adopted “teaming” and “partnering” as key man-
agement practices at the lowest level, both within departmental compo-
nents and in external agency relationships.? The DOD also actively
encourages international collaborations for various industrial capability
and political reasons (tempered by national security concerns).8? What-
ever the particular reason, procurement officials, auditors, regulators, and
legal advisors must be attuned to the specific transactional and organiza-
tional incentives involved in any individual procurement, any series of
procurements, or structural change that affects industry conditions. Such
officials are likely to receive arguments from contractors based on these
factorsto support their collaborations (and thefinal price or quality of their
output).

The trend toward collaborative behavior challenges the DOD to
establish arobust analytical system that fully captures the intent and bases
for collaborations related to each transaction and, as later discussed, that
fully weighs the benefits and risks to competition in each procurement
market.8 Procurement officials at DOD may encounter myriad agree-
ments among contractors forming complicated webs of collaboration on a

79. See FAR, supra note 20, at 9.206 (for effects on competition of qudification
reguirements), 9.304 (for risks to contractors required to submit to first article testing).

80. Polk, supra note 36, at 416-17.

81. For an example of internal teaming, the Defense Contract Management Agency
“teams’ with procurement offices to provide market research and source evaluations. See
U.S. Der'T oF Derensg, Derense Loacistics AGENCY, EARLY CAS TEAMING FOR ACQUISITION
Success (Sept. 1996), available at http://www.acg.osd.mil (U.S. Der' T oF Derense Acqui-
siTion DeskBook, § 1.2.2.4.1). For an example of external teaming, see DSB RePorT on
VERTICAL INTEGRATION, Supra note 2, app. F-5 (program offices are “teaming with contrac-
tors”).

82. Vago Muradian, Pentagon Mulls Overseas Sale of Lockheed’s Sanders Unit;
Deal May Test Limits, Der. DaiLy, June 19, 2000; Analysts. GD Bid for Newport News May
Not Diein Antitrust Review, AerosPace DALY, Feb. 22, 1999, at 266.

83. Perry & Park, supra note 17, at 10. See also CoLLABORATOR GUIDELINES, SUpra
note 9, pmbl.
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variety of primary or supporting activities.®#* Some agreements may bein
the form of collaborations formally endorsed by procurement regulations,
such as*“teaming arrangements” and “leader-follower” agreementsthat are
specifically contemplated under the Federal Acquisition Regulation
(FAR).

The FAR contemplates “teaming arrangements” of two limited types:
formal horizontal or vertical collaborations through partnerships or joint
ventures (joint ventures), and vertical collaborations in which one com-
pany acts as the prime contractor and one or more of its competitors serves
as subcontractor (teaming arrangements).®° In the former, firms join eco-
nomic resources and integrate them under a newly created legal entity.6
Under The Collaboration Guidelines, such ajoint venture may qualify as
amerger if certain conditions are met, thereby requiring merger analysis.8’
In the latter, written or oral agreements serve to contractually bind eco-
nomic resources to a particular activity (for example, asingle government
contract or types of contracts).8 Scholars and practitioners note that these

84. Kovacic, supra note 2, at 440. See, e.g., Vago Muradian, BAE Awaits Justice,
CIFIUS Rulings on Planned Purchase of Lockheed Unit, Der. DaiLy INT'L, Nov. 10, 2000
(BAE Systems' purchase of a Lockheed Martin electronics business, AES, complicated by
BAE teaming arrangement with Northrop Grumman on infrared countermeasure system
competing directly with AES effort.). Government oversight of mergers and acquisitions
is becoming increasingly complex, due in part to contractual restraints on buyers of assets
divested as part of the government review. Robert Pitofsky, The Nature and Limits of
Restructuring, Remarks Before the Cutting Edge Antitrust Conference, New York (Feb. 17,
2000), available at http://www.ftc.gov/speeches/pitof sky/restruct.htm.

85. FAR, supra note 20, at 9.601.

86. Polk, supra note 36, at 422; Eger, supra note 11, at 599-600.

87. CoLLABORATION GUIDELINES, supra note 9, § 1.3. Merger anaysis will be con-
ducted when:

(a) the participants are competitors in that relevant market; (b) the for-
mation of the collaboration involves an efficiency-enhancing integration
of economic activity intherelevant market; (c) theintegration eliminates
all competition among the participantsin the relevant market; and (d) the
collaboration does not terminate within a sufficiently limited period by
its own specific and express terms.

Id. In addition, collaborators may be required under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, 15 U.S.C. § 18a (2000), to provide notice to DOJ and FTC
before forming ajoint venture, whether it qualifies asamerger or meetsjoint venture notice
threshold. Except as briefly noted in Section I11.A, infra, this article assumesthat all qual-
ifying joint ventures file the appropriate notice.

88. Perry & Park, supra note 17, at 2-3; see also Polk, supra note 36, a 437;
Kovacic, supra note 11, at 1060.
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definitions are often inconsistent with broader scholarly and judicial use as
well asinconsistent with other provisions of the FAR itself.®? “Leader-fol-
lower” agreements may also be encountered in rare circumstances.® The
FAR does not prohibit other types of collaborations, even if they fail to
meet these definitions; rather, various provisions of the FAR aludeto other
permissible types.®!

Collaborations encountered by procurement officials more likely will
include the broad range of “one or more agreements, other than merger
agreements, between or among competitors to engage in economic activ-
ity, and the economic activity resulting therefrom.” 2 These“agreements,”
regardless of the form, involve “one or more business activities, such as
research and development, production, marketing, distribution, sales, or
purchasing . . . aswell asinformation sharing and various trade association
activities.”9 All of these collaborations are subject to antitrust scrutiny by
DOJ and FTC, whether during a “systems” procurement or not, and
regardless of what components from participating firms' value chains are
involved.** To become subject to antitrust scrutiny, they require no formal
acknowledgement by DOD as FAR-sanctioned agreements, nor do they
require acknowledgement by DOJand FTC.%

89. Polk, supra note 36, at 422 (citing Kovacic, The Application of the Antitrust
Laws to Government Contracting Activities: Illegal Agreements with Competitors, supra
note 11, at 437). A generally accepted definition of “joint venture” has yet to be established
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